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PETITION 

The above named petitioners petition for a reversal of 
the disallowance of their claims for refund of income 
taxes paid to the District of Columbia for the tax years 
1939 and 1940, and for a refund of those taxes and allege 
as follows: 

1. The petitioners are individuals who are presently 
domiciliaries and legal residents of Woolwich, Maine, with 
offices at 1011 Investment Building, Washington, D. C. 

2. The taxes in controversy of which refunds are claimed 
are income taxes for the calendar years ending December 
31,1939, in amount $2.59 and December 31,1940, in amount 
$392.36, (both plus interest as may be allowed), as re¬ 
ported by income tax returns filed under protest on or 
about February 15, 1942; (copies attached marked Ex¬ 
hibits A and B respectively). 

3. The taxes in controversy were paid under protest, 
duress, and compulsion on or about February 15, 1942; 
claims for refund were filed on or about April 15, 1942; 
claims were disallowed by communication of A. F. Brooke, 
Assistant Administrator, Income Tax Division, dated May 
7, 1943, and postmarked May 7, 1943, (copy attached 
marked Exhibit C). 

4. The assessment and payment of the taxes involved, 
and the disallowance of the claims for refund thereof are 
based on the following errors: 

The Government of the District of Columbia erred 
2 in not finding and recognizing that the petitioners 
were not domiciled in the District of Columbia on 
the 31st day of December, 1939, nor on the 31st day of 
December, 1940, nor at any other time, and consequently 
are not liable for income tax in the District of Columbia for 
any year. 

The Government of the District of Columbia erred in 
finding that the petitioners do not establish the fact of 
domicile outside the District of Columbia on December 31, 
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1939, and December 31, 1940, and in disallowing their 
claims for refunds. 

5. The facts upon which the petitioners rely as the basis 
for this proceeding are as follows: 

(a) The petitioners were not in fact domiciled in the 
District of Columbia on December 31, 1939, nor on Decem¬ 
ber 31,1940, nor at any time. 

(b) The petitioners have at all times from 1921 through 
the present time been domiciled either in Woolwich, Maine, 
or Cambridge, Massachusetts; accordingly on December 31, 
1939, and on December 31, 1940, and at all other times, the 
petitioners have been domiciled in a state outside of the 
District of Columbia. 

(c) The petitioners’ permanent home of which they have 
had exclusive possession from 1921 continuously through 
the present time has been in Woolwich, Maine; the peti¬ 
tioners have never had a permanent home in the District 
of Columbia, 

(d) The petitioners have at all times since 1921 had the 
intention of being domiciled in a locality and state outside 
of the District of Columbia; and conversely, have had the 
definite intention not to be domiciled in the District of 

Columbia, 

3 (e) The petitioners intend temporarily sojourning 

in the District of Columbia; they have in the past 
returned to their home in Woolwich, Maine, and they 
presently intend again to return to their home in Wool¬ 
wich, Maine, for permanent residence. 

WHEREFORE, the petitioners pray that this Board 
may hear the proceeding, and 

1. Reverse the decision of the Assessor of Taxes denying 
the petitioners’ claims for refunds; 

2. Find and determine that the petitioners were not 
domiciled in the District of Columbia on December 31, 
1939, nor on December 31, 1940, nor at any other time; 
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3. Allow the refunds claimed by the petitioners and 
direct that the same be paid to the petitioners, and 

4. Such other and further relief as may be meet and 
just. 

Henry F. Butler, Henry F. Butler, 

1011 Investment Building, Estelle K. Butler, 
Washington, D. C. c/o Henry F. Butler, 

Attorney for petitioners, 1011 Invesment Building, 

Washington, D. C.. 


EXHIBIT NO. A 
4 Receipt 

1939 — INCOME TAX — 1939 

i 

Government of the District of Columbia 
If receipt is required fill in name and address below. 
This receipt not valid unless collector’s stamp appears 
hereon. 

Name: Henry F. Butler & Estelle K. Butler 

Address: Legal residence & domicile, Cambridge, Mass.; 

Local; Investment Bldg. Washington, D. C. 

MAKE CHECK PAYABLE TO COLLECTOR OF TAXES, D. C. 

Do not detach 

This return is filed, and tax paid, under protest, duress 
and compulsion. 

0 

Page 1 
FORM D-40 

DISTRICT OF COLUMBIA 
INDIVIDUAL INCOME TAX RETURN 

For Calendar Year 1939 

or fiscal year begun., 193S, and ended., 1939 

To be filed with the Assessor D. C. not later than the 15th 
day of the third month following the close of your taxable 
year 
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FOR NET INCOMES OF MORE THAN $5,000 FROM 
SALARIES, WAGES, DIVIDENDS, INTEREST, AN¬ 
NUITIES, AND FOR INCOMES FROM OTHER 
SOURCES REGARDLESS OF AMOUNTS 

Print Name and Address Plainly 
Henry F. Butler & Estelle K. Butler 

(Name) (Use given names of both husband and wife, 
if this is a joint return) 

Legal residence & domicile—30 Shepard Street, Cam¬ 
bridge, Mass.; Local address—Investment Bldg., Wash¬ 
ington, D. C. 

(Street and number, or rural route) 

• • • 

No. 345 

Total tax (from item 30) $2.59 

Indicate above the proper amount 
Collector’s Stamp 

Feb. 16, 42 164 2.59 

PAID Collector of Taxes, D. C. 

• • • 

5. Income (or loss) from partnerships, syndicates, 
pools, etc. (Furnish names and addresses): 

Charles Henry Butler—Henry F. Butler, 

Investment Building, Washington, D. C. $3,506.00 

• • • 

5 Schedule A.—INCOME RECEIVED FROM 

OTHERS CONSISTING OF SALARIES, WAGES, 
FEES, AND OTHER COMPENSATION FOR PER¬ 
SONAL SERVICES. (See Instruction 1) 

1. Name and address of employer and nature of income 
Henry F. Butler, Trustee, ben. Alice M. Paterson, 

Commissions (a Massachusetts trust) $40.74 

• • • 
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7 QUESTIONS 

1. State your principal occupation or profession—Lawyer 

2. Did you file a return with the Federal Bureau of Internal 
Revenue for the period covered by this return? —Yes 
If so, to which Collector’s office was it sent?—Baltimore 

3. Are items of income and deductions of both husband and 
wife included in this return? (See Instruction A)—Yes 

4. State name of husband or wife, if a separate return was 
made; personal exemption, if any, claimed thereon— 
no separate return 

5. Check whether this return was prepared on the cash [x] 
or accrual j~~| basis. 


Subscribed and sworn to by Henry F. Butler 
before me this 12 day of February, 1942 

7A SCHEDULE I—INTEREST 

Federal Land Bank 1/6/39 $ 56.85 

New York Life Insurance 1/25/39 63.95 

New York Life Insurance 2/28/39 9.96 

Prudential Insurance 5/11/39 26.37 

Federal Land Bank 5/25/39 55.71 

New York Life Insurance 7/11/39 60.42 

New York Life Insurance 8/31/39 36.87 

New York Life Insurance 9/22/39 5.64 

Harold Sherman 10/26/39 2.48 

Lee D. Butler 11/13/39 1.03 

Federal Land Bank 11/28/39 57.00 

Lee D. Butler 12/13/39 1.50 

SCHEDULE J — TAXES 

Town of Woolwich 1/24/39, Tax Gravel Pit 14.15 

Collector of Taxes, D. C. 2/11/39 Auto License 8.98 
Mass. Income Tax 3/14/39 5.35 
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Collector of Taxes, D. C. 3/30/39 Personal Prop. Tax 4.38 
Collector of Taxes, D. C. 3/30/39 Water Rate 12.60 
Federal Land Bank 5/25/39 Land Tax S8.13 

E. W. Bridgham 7/5/39 Taxes on Bridge Lots 51.28 
E. W. Bridgham S/5/39 Taxes on Bridge Lots 51.75 
Collector of Taxes, D. C. 9/22/39 Personal Prop. Tax 4.37 

8 EXHIBIT NO. B 

Code 345 

Dist. of Col. Return 
Receipt 

1940 INCOME TAX 1940 

Government of the District of Columbia 

If receipt is required fill in name and address below. 
This receipt not valid unless collector’s stamp appears 
hereon. 

Name: Henry F. Butler & Estelle K. Butler; 

Address: legal residence & domicile 30 Shepard St., Cam¬ 
bridge, Mass.; Local address, Investment Building, Wash¬ 
ington, D. C. 

MAKE CHECK PAYABLE TO COLLECTOR OF TAXES, D. C. 

Do not detach 

Page 1 
FORM D-40 

DISTRICT OF COLUMBIA 
INDIVIDUAL INCOME TAX RETURN 

For Calendar Year 1940 

or fiscal year begun., 19_, and ended_, 19_ 

To be filed with the Assessor, D. C. not later than the 15th 
day of the fourth month following the close of vour taxable 
year 
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FOR NET INCOMES OF MORE THAN $5000 FROM 
SALARIES, WAGES, DIVIDENDS, INTEREST, 
ANNUITIES, AND FOR INCOMES FROM OTHER 
SOURCES REGARDLESS OF AMOUNTS 

Print Name And Address Plainly 
Henry F. Butler & Estelle K. Butler 

(Name) (Use given names of both husband and wife, if 
this is a joint return) 

Legal residence: 30 Shepard St., Cambridge, Mass. 

Local address: Investment Bldg., Washington, D. C. 
(Street and number, or rural route) 

Total tax (from item 30) $392.36 

One-half tax 

Indicate above the proper amounts 
Collector’s Stamp 

Feb. 16, 42 163 392.36 

PAID Collector of Taxes, D. C. 

• • • 

5. Income (or loss) from partnerships, syndicates, 
pools, etc. (Furnish names and addresses): 

Charles Henry Butler—Henry F. Butler, 

Investment Bidg., Washington, D. C. $1,086.43 

• • • 

9 Schedule D.—PROFIT (OR LOSS) FROM BUSI¬ 

NESS OR PROFESSION. (See Instruction 8) 

(State business name and address if different from name 
and address on page 1) 

Henry F. Butler, Lawyer, Investment Building, From 
February 9 to end of year. 
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10 Schedule H.—CONTRIBUTIONS OR GIFTS PAID. 

(See Instruction 12) 


Name and Address of Organization Amount 

D. C. Police & Fire Post VFW $ 2.50 

D. C. Community Chest 50.00 

D. C. Red Cross 25.00 

D. C. Community Chest 50.00 

D. C. T. B. Christmas Seals 5.00 

St. Johns Church, D. C. 50.00 

Total (Enter as item 12, page 1, subject to 15 
percent limitation) $182.50 

• • • 


11 QUESTIONS 

1. State your principal occupation or profession—Lawyer 

2. Did you file a return with the Federal Bureau of Internal 
Revenue for the period covered by this return?—Yes 
If so, to which Collector’s office was it sent? — Baltimore 

3. Are items of income and deductions of both husband and 
wife included in this return? (See Instruction A)—Yes 

4. State name of husband or wife, if a separate return was 

made; personal exemption, if any, claimed thereon. 

5. Check whether this return was prepared on the cash [x] 
or accrual Q] basis. 

Subscribed and sworn to by Henry F. Butler 

before me this 13 day of February, 1942 

• • • 


12 INTEREST 

Interest received on savings banks accounts as follows: 


First National Bank, Bath, Maine $ 7.09 

State Street Trust Company, Boston, Mass. .24 

Depositors Trust Company, Wiscasset, Maine 6.61 
Yonkers Savings Bank, Yonkers, N. Y. 1.42 

Income from Rowland Trust, New York City 68.33 


$83.69 
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14 SCHEDULE OF INTEREST PAID 

1. On account note to Lee D. Butler, Washington, D. C. 
January 11 $ 1.00 

February 10 .50 $ 1.50 


2. On account note to H. S. Sherman, Wiscasset, Maine 


January 18 

1.95 


January 23 

1.00 


March 25 

.25 


March 30 

.50 

3.70 

State Street Trust Co.—F. H. 

A. Loan 


January 31 

2.17 


February 29 

2.17 


March 28 

2.17 


April 25 

2.17 


May 27 

2.17 


June 27 

2.17 


July 26 

2.17 


August 27 

2.17 


September 26 

2.17 


October 28 

2.17 


Nov. 26 

2.17 

23.87 

New York Life Insurance Co. 

on account policy loans 

March 22 

5.16 


June 29 

34.56 


June 29 

126.00 


August 26 

60.00 


Nov. 27 

44.88 

270.60 


5. Sage Co., Cambridge, Mass., interest on account due, 

May 28 10.00 
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6. Treasurer of the United States, interest on Veterans 
Insurance policy loan 

Nov. 30 " 103.00 

Dec. 30 11.76 114.76 


7. Federal Land Bank 
May 21 
Nov. 27 


54.38 

53.68 108.06 


$532.49 

15 1 SCHEDULE OF TAXES PAID 

1. Collector of Taxes, Woolwich, Me.—real estate, $153.88 
February 10 

2. Collector of Taxes, Woolwich, Me.—real estate, 94.98 

October 28 

3. Collector of Taxes, Wiscasset, Me.—real estate, 62.64 
April 25 

4. Collector of Taxes, Wiscasset, Me.—real estate, 46.69 
November 22 

5. Collector of Taxes, Wiscasset, Me.—real estate, 10.81 
November 28 


6. Collector of Taxes, D. C. (automobile regis- 15.04 
tration) February 23 

7. Collector of Taxes, D. C. (water)—March 25 8.75 

8. Collector of Taxes, D. C. (personal property) 4.50 

July 22 

9. Collector of Taxes, D. C. (Driver’s license) 3.00 

December 30 

10. Commonwealth of Massachusetts—Income Tax 17.26 
March 13 

11. Metropolitan Club, D. C.—Tax on dues 10.67 

April 20 


$436.98 
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18 TRANSCRIPT OP TESTIMONY TAKEN AT 
WASHINGTON, D. C., JANUARY 31,1944. 

• ***••••• 

20 BY THE BOARD: What will you admit, Mr. 

Simmon? MR. SIMMON: I will admit the allega¬ 
tions contained in paragraph 2 of the petition; also that the 
tax was paid on February 15, 1942; claims for refund were 
filed on or about April 15, 1942, and such claims were dis¬ 
allowed May 7, 19^3. I will also concede that the three 
exhibits, A, B and C attached to the petition are correct 
copies and that they may be admitted in evidence as such. 


HENRY F. BUTLER, a petitioner herein, being first 
duly sworn on his own behalf, deposes and says: 

EXAMINATION. 

BY THE BOARD: 

Q. Mr. Butler, go ahead and make any statement you 
wish to in support of your allegations? A. I am appearing 
in my own behalf. My name is Henry F. Butler, claiming 
legal residence and domicile in Woolwich, Maine; office 
in the Investment Building, Washington, D. C.; Washington 
address 1671 31st Street, Northwest. 

• ••*••••• 

22 Q. Are you willing to state on your oath that the 
statements contained in that statement are true? 
A. Yes, to the best of my knowledge and belief, it being a 
statement pertaining to knowledge and belief to a certain 
extent. Being under oath I make that statement, that they 
are true. 

(The Statement is as follows) 

(Petitioner’s Exhibit “l”(a) 
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“SUPPLEMENTAL STATEMENT OF HENRY F. BUT¬ 
LER TO BE APPENDED TO AND MADE A PART 
OF AFFIDAVIT OF INFORMATION SUBMITTED 
TO THE ASSESSOR, D. C., FOR THE CALENDAR 
YEARS 1939 AND 1940. 

‘ ‘ The statements made in the printed information return 
and on this supplemental statement pertain to the years 
1939 and 1940; (unless otherwise indicated); although on 
account of the nature of the questions, some of the answers 
are in the present tense, they are intended to apply to the 
years 1939 and 1940 (unless otherwise indicated). (A sep¬ 
arate statement is being made in regard to the calendar 
year 1941, in connection with which some of the facts in 
my case are slightly differing.) 

“I claim that at all times through the present time, and, 
therefore, including the years 1939 and 1940, I was not 
domiciled in, nor a ‘legal resident’ of, the District of Co¬ 
lumbia. During the years 1939 and 1940 I was a ‘legal resi¬ 
dent’, registered voter and taxpayer in the Commonwealth 
of Massachusetts; and I so stated on all tax returns, legal 
documents, etc., filed by me in the District of Columbia or 
with the Federal Government or in any other respect. 

“During those same years, under the interpretation and 
construction expressed by the Supreme Court of the United 
States in the Murphy and DeHart cases, I may have been 
a domiciliary of the State of Maine, rather than of the 
Commonwealth of Massachusetts; but in any event I was a 
legal resident of, and domiciled in, a jurisdiction outside 
of the District of Columbia and was not a legal resident of, 
or domiciliary of, the District of Columbia. 

23 “In regard to the question of whether my domicile 
was in the Commonwealth of Massachusetts or in the 
State of Maine during the years 1939 and 1940,1 submit the 
following: I was born in Yonkers, New York, and during my 
minority my father removed from Yonkers to Washington 
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with his family (including me) to fill the position of Re¬ 
porter of the Decisions of the Supreme Court of the United 
States, which he held until 1916; thereafter he continued to 
live in Washington but continued to claim and maintain 
residence and domicile elsewhere, so that when I attained 
majority in November, 1917, at which time I was serving 
with the United States Navy, I legally acquired my father’s 
domicile, which I retained (exercising my right of franchise 
to vote) until 1921 when I established my own residence 
and domicile in Woolwich, Maine, actually residing there 
year round and assuming all of the benefits and burdens of 
a resident and domiciliary of Maine. In 1926 I acquired by 
purchase my present home in Woolwich, Maine, and have 
owned it and lived in it ever since. 

“In 1930 I moved to Cambridge, Massachusetts in order 
to practice law in Boston, Massachusetts. In Cambridge 
I lived in a rented apartment or house (with my own furni¬ 
ture) and as I was spending practically all of my time in 
Massachusetts, I transferred my legal voting residence to 
Massachusetts and thereafter exercised all of the privi¬ 
leges and assumed all of the burdens of a resident of Massa¬ 
chusetts, including the filing of income tax returns and 
payment of income taxes. 

“During the years I practiced law in Boston (1930-1934), 
although I believe that in contemplation of Massachusetts 
law (and the generally accepted concept of the law) I was 
both a legal resident and legal domiciliary of Massachu¬ 
setts, nevertheless I maintained my other home in Maine, 
where I actually had more furnishings, etc., than in Massa¬ 
chusetts. Also, if I had ceased practicing law, I would have 
returned to my home in Maine. 

“In Massachusetts I was associated with the Law Firm 
of Messrs. Warner, Stackpole and Bradlee, and in the early 
spring of 1934 I obtained a short leave of absence to come 
to Washington for some legal matters here; and again in 
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the fall of 19341 obtained leave of absence to come to Wash¬ 
ington in connection with legal matters. I have never re¬ 
signed from that law firm (which today is Messrs. Warner, 
Stackpole, Stetson and Bradlee) and represent that office in 
connection with its Washington business. Periodically I 
return to Boston for personal conferences with members of 
that office, but for business reasons spend most of my time 
in Washington. I do not represent that office exclusively, 
but various other law offices in various cities. The majority 
of my time in Washington is spent on cases in which I am 
representing out-of-town counsel; a certain amount of time 
is spent on cases in which I am representing the clients 
directly; but a comparatively small amount of time is spent 
in cases which originated in the District of Columbia and 
which might be described as ordinary local law practice. 

“In the spring of 1934 while in Washington I sublet my 
rented house in Cambridge; in the fall of 1934 when I 
anticipated being in Washington for an indefinite (although 
not permanent) period of time, I arranged to terminate 
the lease on my house in Cambridge and shipped my furni¬ 
ture to Washington where it remained in storage until I 
managed to rent a house. From the time of my arrival in 
Washington in the fall of 1934 through the year 1940 
24 I have lived in three different rented houses, with 
a period in 1937 when my furniture was in storage 
and I was living in a hotel while looking for another rental 
Practically all of the furniture which I had in Washington 
during those years had been previously in my house in 
Maine, and I would expect to take it with me wherever I 
may go. I have more furniture in Maine than in the Dis¬ 
trict of Columbia. 

“Certain inquiries on the printed questionnaire require 
enlargement, and the following data refer particularly to 
the designated question on the printed form: 
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“6(d) My answer to this does not constitute an ad¬ 
mission of ‘legal residence’ in the District of Columbia, 
which I specifically deny. 

“6(f) My answer to this does not constitute an admis¬ 
sion of legal residence in the District of Columbia. Any 
person having a telephone at his place of abode, whether 
temporary or permanent, would be listed as a ‘resident’. 
I am also listed as a resident in the Bath, Maine telephone 
directory covering the telephone at my home in Woolwich, 
which is Bath 276, Ring 21. 

“8(a), (b), (c) and (d) I am not employed and during 
the years 1939 and 1940 was not employed, but I am and 
was in the private practice of law. Accordingly, it is impos¬ 
sible to answer items (a), (b), (c) and (d) under Para¬ 
graph 8 without further explanation. In regard to (a), I 
do not hold a ‘position’ and, therefore, cannot say that it 
is permanent or temporary. In regard to item (b), the 
practice of law’ does not necessitate my being in the District 
of Columbia, but obviously my present line of practice does 
necessitate my being in the District or vicinity. How long 
this will continue, I do not know\ In regard to item (c), 
my annual earned income before coming to the District 
of Columbia ranged between $1,800 and $3,600 a year, 
earned in Maine and in Massachusetts, and varying accord¬ 
ing to varying circumstances, including the available prac¬ 
tice, depression conditions, etc. In regard to item (d), my 
earned income in 1939 was $3,546.74 minus deductions for 
contributions, interest and taxes, $652.27, net $2,S94.47, and 
in 1940 my earned income exclusive of Executor’s commis¬ 
sions was $16,089.11 minus deductions for contributions, 
interest and taxes, $1,151.97, net $14,935.14; in addition I 
received substantial payments on account of Executor’s 
commissions in a certain estate, which obviously do not 
constitute recurring payments of income after that estate 
is closed, and which amounted to $8,000. 
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25 “In regard to registration of my automobile in 
the District of Columbia, please note that as I under¬ 
stand D. C. law, a car must be registered here if kept in 
the District of Columbia for over 30 days, regardless of the 
place of residence or domicile of the owner. Massachusetts 
law has, as I understand it, the same requirement; but as 
I did not have my car in Massachusetts for as much as 30 
days in either year 1939 or 1940,1 did not register it there. 
Although I had my car for more than thirty days in the 
State of Maine in both years, as I understand Maine law, 
it was not incumbent upon the legal resident of another 
state to obtain registration in the State of Maine. Accord¬ 
ingly, as I understand the laws of the three states princi¬ 
pally involved, I complied with all of them by registering 
my car in the District of Columbia. 

“11 Federal Income Tax Returns were regularly filed 
by me with the Collector’s office nearest my office on March 
15 of each year; and that happened to be the Washington 
office of the Baltimore Collector. My Federal tax returns 
always gave my claimed legal residence and domicile dur¬ 
ing those years as 30 Shepard Street, Cambridge, Massa¬ 
chusetts. 

“13 During the years 1939 and 1940 I was a member of 

Bar Association of the City of Cambridge, Cambridge, 
Massachusetts; 

Bar Association of the City of Boston, Boston, Massa¬ 
chusetts ; 

American Bar Association, as from the Commonwealth 
of Massachusetts; 

Bar Association of the City of New York, 42 West 44th 
Street, New York City, joined 1940; 

Cap and Gown Club, Prospect Street, Princeton, New 
Jersey; 
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National Council on Naturalization and Citizenship, 29 
Washington Square, New York City; 

Member of First Presbyterian Church, Yonkers, New York; 

University Club, Washington, D. C.; 

Metropolitan Club, Washington, D. C. (Joined 1940); 

Bar Association of the District of Columbia. 

26 “14 During the years 1939 and 1940 I owned no 

investments secured by property in or near the Dis¬ 
trict of Columbia nor securities of local corporations, etc. 
My bank accounts during those years were as follows: 

Checking account with State Street Trust Company, Boston, 
Massachusetts, since 1930; 

Checking account with Depositors Trust Company, Wis- 
cassett, Maine (formerly Augusta Trust Company), since 
1924; 

Savings account with Depositors Trust Company, Wiscas- 
set, Maine (formerly Augusta Trust Company), since 1924; 

Savings account with First National Bank of Bath, Maine 
since 1924; 

Savings account with Yonkers Savings Bank, Yonkers, New 
York since 1897; 

Checking account with Nationl Savings and Trust Com¬ 
pany, Washington, D. C. since 1934; 

Checking account (office) with Union Trust Company, 
Washington, D. C. since 1934; 

Checking account with Riggs National Bank, Washington, 
D. C. opened 1940. 

In 1939 and 1940 I owned real estate in the Towns of Wool¬ 
wich, Wiscasset and Westport, Maine. 

“16 Reference is made to personal property tax returns 
filed by me in the District of Columbia for all years and 
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including 1935 on which I have consistently claimed legal 
residence outside of the District. In all legal documents 
which I have executed; all deeds to real estate in Maine 
and elsewhere; and all statements in which legal residence 
or domicile had to be given, I have consistently claimed 
legal residence in Massachusetts, which I verily believed 
to be my legal residence and domicile; and whether my 
‘ domicile’ actually was Massachusetts or Maine, I have 
consistently stated that it was not the District of Columbia. 

‘‘In regard to my expectation and intention, I have con¬ 
tinued to maintain my legal connections in Massachusetts 
and my permanent home in Maine, and I expect and intend 
eventually to return to, and permanently live in, Maine. I 
also expect in certain circumstances to return to, and prac¬ 
tice in, Massachusetts; however, I do not have the same 
‘home ties’ in Massachusetts that I have in Maine. I can 
definitely state that from my legal understanding of the 
connotation of ‘legal residence’ and ‘domicile’ I am not 
‘legally resident’ nor ‘domiciled’ in the District of 
Columbia.” 

• •••••••• 

27 BY THE BOARD: This document will be accepted 
as evidence of the fact that Mr. Butler would testify 

to the facts therein set forth. 

• •••••••• 

MR. SIMMON: I also want that document to serve the 
purpose of showing that the petitioner claimed domicile in 
Massachusetts, whereas he now claims to be domiciled in 
Maine. 

• •••••••• 

28 A. All right. May it please the Board, the question 
before the Board is whether or not the petitioners 

were domiciled in the District of Columbia on the last day of 
the taxable years 1939 and 1940. I believe those are the only 
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two years before the Board. Domicile is, as I understand it, 
a question of fact, surrounding facts, and intentions of the 
petitioners. In order to give a statement of the facts I will 
have to go back and give my private history—the private 
history of the petitioners. 

Q. Does Mrs. Butler’s domicile depend on yours so that 
hers will follow yours? A. From and after marriage, yes. 

Q. There are no facts in regard to her life indepen- 
29 dently of yours? A. No, except confirmatory state¬ 
ments. 

Q. Was she born in Massachusetts? A. No, Kentucky. 
I was born in Yonkers, New York, in 1S96, and 
brought to Washington in 1902 with my family when my 
father was appointed reporter of the decisions of the Su¬ 
preme Court of the United States. I lived in my father’s 
household during my minority. I attended Princeton Uni¬ 
versity. I enlisted in the Navy in March 1917; was on active 
service until the fall of 1919; returned to Princeton Uni¬ 
versity, Princeton, New Jersey; was married in June— 

Q. When did you graduate from Princeton? A. I gradu¬ 
ated from Princeton in February 1921; married in June 
and went with my wife, the other petitioner, to Woolwich, 
Maine, where we lived year round and established and 
maintained my domicile. 

Q. That was 1921 ? A. Yes. I came of age in 1917. When 
I came of age I was in active service with the Navy and 
took the domicile of my father. 

Q. You state that as a legal conclusion or as a result of 
some overt act or intention? A. Both. I took the legal voting 
residence of my father, which was Yonkers, New York, 
which had been his legal residence prior to 1902, and which 
he maintained. I cast my first ballot in Yonkers, New York. 

Q. What year was that? A. It was between 1917 and 
1921. I think I voted two or three times— 

Q. Are you referring to state or national elections— 
presidential elections? A. Yes, I cast my presidential vote 
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in Yonkers in 1920 and also state elections in Yon- 

30 kers. I don’t remember the year—I think 1920 be¬ 
cause I had a brother who was running for an office. 

I remember that. In 19211 established my voting residence 
and my domicile—that may be a legal conclusion—I estab¬ 
lished my year round home in Woolwich, Maine. 

Q. May I suggest this—if you will just state what you did 
and then later on in summing up you can make an argument 
as to the conclusions you desire drawn from it? A. Yes. 
After our marriage we resided permanently year round in 
Woolwich, Maine, from 1921 until the fall of 1927, when I 
entered Harvard Law School and for the purpose of attend¬ 
ing law school moved to Cambridge, Massachusetts, con¬ 
tinuing to maintain our house also year round, in Woolwich, 
Maine, returning very often to Woolwich because I con¬ 
tinued with farming activities with which I had been en¬ 
gaged in Woolwich. It was a farm of 2,000 acres with 2,500 
apple trees, a big packing and shipping shed, shipping in 
the neighborhood of 10,000 bushels of apples a year. A 
poultry plant with a capacity for 10,000 birds and a 10,000 
egg incubator; dairy herd part of the time. A tea room 
which ran during the tourist season in Maine,—in the sum¬ 
mer. I continued to vote in Woolwich and attended town 
meetings; cast state and national ballots in 1928. 

Q. When did you first vote in Woolwich? A. Locally, in 
the spring of 1922; the town meetings, which is the local 
elections in those towns around, are the first Tuesday of 
March each year. I think that was my first vote in Wool¬ 
wich. I don’t think there were any state elections in 
1921. 

31 Q. When did you first vote in the national elec¬ 
tions in Woolwich? A. I would say it was 1924, I 

believe. 

Q. That would be the first presidential election, and the 
first congressional election in 1922? A. I imagine I voted 
in the first national election in 1922, but certainly in the 
presidential election. I have no distinct recollection about 



23 


1922. I know I took an active part in the national and state 
and local elections and therefore I imagine I voted in the 
first available national election. I know I voted in the first 
presidential election. Then I did vote in the town affairs, 
state and national affairs consistently in Woolwich while 
I maintained my legal residence there which continued dur¬ 
ing the time X was in Harvard Law School. 

Q. You were in Havard Law School when? A. From 
1927 through 1930; graduated in 1930 and became asso¬ 
ciated in 1930 with the office of Warner, Stackpole and 
Bradlee, 84 State Street, Boston, Massachusetts. In the 
fall of 1930 I was admitted to the Bar of Massachusetts. 
We continued to run the farm which was a fairly large 
commercial venture, although practicing in Massachusetts. 
One reason I became associated with a law firm in Boston 
was so it would be easy to get back to Maine and I went 
back by motor. It is 160 miles,—I went back very many 
week-ends; often during the week and for longer periods 
during the summer or the fall seasons, particularly when 
picking and packing the apple crop. 

Q. The distance between Boston and Woolwich is 160 
miles? A. Yes. In 1931, because I was living in Cambridge 
and dealing with local Massachusetts officials, and also liv¬ 
ing in Cambridge for a large number of months each year, 
regardless of how much I might also be in Maine, I 
32 would be officially considered a legal resident of 
Cambridge and I then made the change and regis¬ 
tered as a voter in Cambridge and thereafter, beginning 
with 1931, made Massachusetts income tax returns, and 
paid Massachusetts income taxes. I did not own any real 
property in Massachusetts at any time. During all of the 
time from 1921 to the present time I have owned real estate 
in Maine. In 1926 I purchased the house where I now live 
in Maine, which is next door to the house I had been living 
in. We fixed it up and moved in shortly thereafter; are 
living there at the present time, and have ever since. The 
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house has always been in my exclusive possession. It is and 
has always been available for occupancy at any time of 
year. It has never been in anyone else’s exclusive posses¬ 
sion. When I go down there I occupy that house. It is 
equipped with electricity and an electric hot water system 
and because we are in the country our own electrically 
operated (deep well) water system. I have a heating system 
—well, that was after the time here—put in after. Electri¬ 
cal cooking and refrigeration. It is ready for occupancy by 
opening the door and turning on the light switch. The water 
pipes are all laid below frost. The house is available for 
year round occupancy and has been lived in the year round. 

In 1934 my father, who was getting along in years, asked 
me to join him in the practice of law in Washington. I 
came to Washington in the spring of 1934 on leave from 
Warner, Stackpole and Bradlee, to look over the situation 
here and thereafter returned to Massachusetts to give the 
question more consideration. After taking everything into 
consideration my wife and I, the other petitioner, decided 
we would come to Washington for a trial of the proposi¬ 
tion, though with no determination to remain here any 
protracted length of time. Accordingly, I arranged 
33 for leave from the office of Warner, Stackpole and 
Bradlee with the understanding that I could return 
at any time. That situation still exists with that office and 
I was told as recently as last summer that my position 
remained there and I could return there and occupy it at 
any time. 

We were living in Cambridge in a rented one-half house 
at 30 Shepard Street. On deciding to make the change to 
Washington we relinquished the lease on 30 Shepard Street 
by mutual agreement and gave up the house and shipped 
some of the belongings back to Maine; some here. We 
shipped one van load to Washington here and it was placed 
in storage. When we closed the house in Cambridge the 
petitioner, Estelle K. Butler, returned to Maine, occupying 
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our home there. I proceeded directly to the American Bar 
Association meeting at Milwaukee and then returned to 
Maine and thereafter motored to Washington. 

We lived for a number of weeks, or months, at the Cairo 
Hotel looking for a place to live and finally found a small 
house at 3010 P Street, Northwest. We continued to go 
back to Maine periodically and often. I continued to run 
the farm enterprise. In 1932 I acquired title to all the 
farm lands which I have been discussing. It had not be¬ 
longed to me at first, but I acquired title to all those by 
purchase. 

• Q. Are you using the term “purchase” in a strict legal 
sense? A. I am using the term “purchase” of my home 
some time back in the general sense that I bought and paid 
for it, and I am still paying for it. The term “pur- 
34 chase” of most of the other property was by taking 
over the property subject to obligations. 

Q. Did you take it by will or gift? A. My home that I 
live in I purchased by cash purchase and deed. The other 
properties I took over from my father, subject to encum¬ 
brance. 

Q. He conveyed them to you and you assumed the obli¬ 
gations? A. Yes, and continued to run the enterprises from 
Washington. In the meantime, because of the depression 
while I was in Boston we disposed of the live stock, but 
continued the apple orchard. In 1939 I managed to sell the 
orchard, the principal activity of the farm. So that my 
holdings in 1939 and 1940, and today, are approximately 
700 acres down there. My wife and I, joint tenants, have 
title to about 150 acres which is the part upon which I am 
living. I continued to keep my home and certain additional 
property. 

Q. Are those acres devoted to your home and apple 
orchard? A. No, I disposed of the apple orchard. The 150 
acres comprise our home plot of land with buildings thereon, 
and about 440 acres are wood land in the town of Westport 
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from which I have sold timber and I am holding for what¬ 
ever developments may come on that island. 

Q. You say it is an island? A. It is on the Westport 
Island which is 14 miles long. The rest of the land is tim- 
berland adjoining my place which I don’t consider part of 
my home. I would sell that off but not the home land. 

In 1940, finding that owning no real estate in Massachu¬ 
setts, finding that my principal interests were in Maine, 
finding it is desirable to have a voice in the local elections 
and town management in Maine, I spoke to the selectmen 
of the town of Woolwich and asked to be again regis- 
35 tered as a voter in Woolwich, Maine. I found out 
in the summer of 1940 that if I were registered at 
that time I would not be eligible for the presidential elec¬ 
tion in 1940 and therefore I told the selectmen I would con¬ 
tinue to vote in Cambridge in 1940. They told me to make 
up my mind just where I wanted to vote. On December 
16, 1940, I wrote the selectmen of the town of Woolwich 
and asked that the petitioners, Henry F. Butler and Estelle 
K. Butler, be again registered as legal voters in that town 
and asked them to confirm my understanding that it had 
been done—that they had done so. Which they did by 
endorsement on the foot of the carbon copy of my letter to 
them, which I now offer in evidence. 

MB. SIMMON: I have no objection. A. If I may offer 
the original for you to see and then leave the copy with you. 

MB. SIMMON: No objection to the copy being sub¬ 
stituted. 

BY THE BOABD: The exhibit will be marked Peti¬ 
tioner’s Exhibit “2” and received in evidence. 

A. I was unable to be at the town elections the next year, 
1941. In 1942 and 1943 I attended the town meetings and 
the local town elections and expect to this year. 

On the question of intention, and the facts surrounding 
it, from my earliest recollection I heard my father, who, as 
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I said, was a lawyer, explain to many out-of-town lawyers 
whom he used to meet when they were here before the Su¬ 
preme Court, and often at our house, how he continued to 
maintain his legal voting residence in Yonkers, New 

36 York, although spending the greater part of each 
year in Washington, living in a large house which 

he owned, and apparently intending to remain in Wash¬ 
ington for many years. In those days no question of domi¬ 
cile was involved in the discussions. Everything was predi¬ 
cated on, or seemed to be, on residence—taxes were not 
involved. It was because of voting. Like many people he 
was very jealous of his franchise and I grew up in that 
atmosphere so I exercised my right of franchise first in 
Yonkers, then at Woolwich and then Cambridge, and now 
in Woolwich. It was engrained in me that nobody wanted 
to be a resident of the District of Columbia no matter how 
much time he spent here. From the time I acquired my 
majority when I happened to be stationed here at the last 
part of the World War I until the present—when I at¬ 
tained my majority I asserted my rights to vote in New 
York, then after a while in Maine. It was a matter of con¬ 
versation—father was continually explaining to people how 
he was legally a non-resident of the District—he was first 
in Yonkers and then he transferred his legal residence to 
Maine which he maintained until his death in February 
1940, always exercising his right in the state and national 
elections either in person or by absentee ballot, though he 
was not often in Woolwich for town meetings. 

When I came to Washington in 1934 to be associated 
with my father I had very definite intentions not to estab¬ 
lish my legal residence in the District, but to maintain my 
legal residence outside, which was Massachusetts at that 
time. 

37 MR. SIMMON: What do you mean by “legal resi¬ 
dence”? A. I didn’t have domicile in mind. I had legal 

voting residence. 


ME. SIMMON: By legal residence you mean your vote? 
A. Yes, at that point that is what was in my mind. I con¬ 
tinued to vote in Cambridge and in July, 1935, when the 
personal property tax return was due in Washington I 
made my return of personal tangible property and con¬ 
ferred personally here with one of the officials in the tax 
department, explaining my situation and explaining why 
I was making no return of intangible or bank accounts and 
he endorsed across my return “Pays Income tax in Massa¬ 
chusetts/ J Which was a fact. I continued down through 
the latest personal property tax return to make my returns 
in the same way. Tangible personal property, claiming first 
legal residence and more recently when the word domicile 
became important, legal residence and domicile outside the 
District of Columbia and your records will show I con¬ 
sistently followed that policy. 

ME. SIMMON: I would like to have the record in evi¬ 
dence with respect to any allegations regarding domicile. 
I will try and find those returns. 

With respect to the last part of Mr. Butler’s testimony, 
he made the statement he was not domiciled in the District 
and I wish to object to that statement in the absence of 
better evidence than the oral testimony. BY THE BOAED: 
Can it be stipulated that these returns, if located in the 
files of the Assessor, may be put in evidence. 

38 ME. SIMMON: Yes. A. Yes. 

BY THE BOAED: Let it be stipulated that Mr. Simmon 
will look for the personal tax returns and if he does find 
them he will notify Mr. Butler and Mr. Butler can then 
come down and look at them if he cares to at that time, and 
if there is no objection they will be offered in evidence 
and considered a part of the testimony. A. I think that 
covers it. During all the years from 1932, covering part 
of 1931, through 1940,1 filed an individual resident income 
tax return in the Commonwealth of Massachusetts, giving 
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in each instance my home address as 30 Shepard Street, 
Cambridge, Massachusetts, and said that I was temporarily 
in the District of Columbia, paying the taxes due thereon 
and continuing to do so until giving notice to the Common¬ 
wealth of Massachusetts in 1941 that I had changed my 
legal voting residence. Again, I don’t think I mentioned 
domicile, though I may have. 

Now back to Woolwich, Maine,—accordingly, I did file 
no more tax returns in Massachusetts and pay no more 
taxes. There was still some back taxes due the Common¬ 
wealth of Massachusetts and which I arranged to pay and 
paid in full in 1942, receiving from the collector a letter 
stating these had been paid in full, which letter I would 
like to offer to show that all my Massachusetts income taxes 
through 1942 are paid in full. I would like to introduce 
this copy. 

39 Q. If I understood your statement, you paid no 
taxes for any period subsequent to December 31, 
1940? A. That is right. I didn’t pay any after December 
31, 1940, in Massachusetts. 

BY THE BOARD: The letter dated October 28, 1942, 
will be marked Petitioner’s Exhibit “3” and received in 
evidence. 

MR. SIMMON: No objection. A. On my Federal indivi¬ 
dual tax returns I always made the statement—on those 
filed from and after March 15, 1935, I always made state¬ 
ment claiming legal residence, first at 30 Shepard Street, 
Cambridge, Massachusetts, and thereafter in Woolwich, 
Maine. 

Q. There is no provision on the Federal form for legal 
residence. It simply calls for an address? A. I made a 
place and put it on. 

BY THE BOARD: The only ground for objection if 
Mr. Simmon cares to make it, is that a copy of the return 
is not the best evidence. 
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MR. SIMMON: I don’t make that objection, but I do raise 
this point, after 1939 the statement was made for a purpose. 
If there is a statement appearing prior it might be helpful. 

BY THE BOARD: I think that goes to the weight of it, 
and I suggest that Mr. Butler make a statement for the 
record that he put at the top of the return, the following 
statement. A. I will make this statement, that on the 
Federal individual income tax returns filed by me and the 
petitioner, Estelle K. Butler, for the years 1934 and 1935 the 
address was given as 30 Shepard St., Cambridge, Massachu¬ 
setts, temporarily at 719 Investment Building, Washington, 
D. C. For the year 1936 the address was given as 
40 30 Shepard Street, Cambridge, Massachusetts, but 

temporarily residing at 3010 P Street, N. W., Wash¬ 
ington, D. C. For the years 1937,1938 and 1939, the address 
given was 30 Shepard Street, Cambridge, Massachusetts, 
but for the purpose of the returns 719 Investment Building, 
Washington, D. C. For 1940 the address given—Legal resi¬ 
dents of 30 Shepard Street, Cambridge, Mass. During 1940, 
for this return—Investment Building, Washington, D. C. 
For 1941 separate returns were filed by the two petitioners, 
each giving as the address—Legal residence, Woolwich, 
Maine; for the purpose of this return—as to Henry F. 
Butler, Investment Building, Washington, D. C.,—as to 
Estelle K. Butler, 1671 31st Street, Washington, D. C. For 
1942 separate returns were filed, Henry F. Butler showing 
legal residence, Woolwich, Maine; for this return 1011 
Investment Building, Washington, D. C. And for Estelle 
K. Butler, the same. During the years 1934 through 1938, 
it so happens that the petitioners were also listed as legal 
residents of Woolwich, Maine, listed in the town records 
of Woolwich. 

MR. SIMMON: I will offer an objection to that state¬ 
ment—1934 through 1938. A. 1934 through 1938 we were 
voting in Cambridge, Massachusetts. 
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BY THE BOARD: I will let it in. 

MR. SIMMON: What about the form of evidence? The 
best evidence are the records. I object on that ground. 

41 BY THE BOARD: Then I will exclude it. Do you 
have any written evidence of it? A. I would offer as 

evidence that I was listed as a resident on the town records 
for 1936. The Annual Report of the Town Officers for the 
year ending February 15,1937, which includes a list of the 
taxpayers for 1936, real estate taxpayers, shows two items 
—resident and non-resident. You will find I am listed as 
one of the resident taxpayers for 1936. 

Q. On what data was that classification made? A. From 
the town records. 

Q. What is the source of information on the town rec¬ 
ords as to resident or non-resident? A. The town records 
for real estate taxes are kept principally by the three select¬ 
men and the collector of taxes and the treasurer. The 
source of the information is partly common knowledge and 
partly statements of the people. 

Q. What people? A. Of the resident or non-resident 
taxpayers. 

Q. Then if a taxpayer would go to the proper authorities 
and say—list me as a resident—there wouldn’t be any 
tendency to go back of that, would there? A. If he appeared 
to be a resident there would not be. 

Q. Suppose I were to walk in and state I was a resident 
but had not been seen around there, they probably would 
look at me with some surprise, but if I were to walk in after 
having been seen around there and asked to be put down 
on the list they would put me down without inquiring 
whether or not I was technically a resident, wouldn’t 

42 they? A. No, I don’t think they would. I think if a 
person who was to a certain extent a stranger, came 

in there they would look into the classification. When I 
asked to be recorded again as a voting resident in 1940 they 
went into the question that they had carried me as a resi- 
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dent through 1938, when I explained to them that I claimed 
legal voting residence in Cambridge, Massachusetts, and 
didn’t think I ought to be listed as a resident of both Wool¬ 
wich and Cambridge, they had thereupon stricken me from 
the voting list and there was no poll tax assessed me for 
the year 1939, and none for 1940, the tax being levied as of 
the first of April that year. The following first of April I 
asked to be again registered and they said, “Well, make up 
your mind.” They said, “It was within two years that we 
took you off and now you want us to put you back.” I said 
the reason was factual, I was voting in Cambridge. 

Q. But you were, in fact, for a period of a few years 
paying poll taxes in Maine, although voting in Massachu¬ 
setts? A. Yes, because it was so little compared to the rest 
of the tax and the town needed the money. You will see in 
this tax list that I am the largest individual taxpayer in 
1936 in the town, resident or non-resident, and the only 
taxpayer that exceeds me is the Central Me. Light & Power 
Company, which has the power plant there. I offer that in 
evidence, which is the record that in 1936 I was considered 
there as a resident of the town of Woolwich. (Referring 
to Annual Report of the Town Officers of Woolwich, 
Maine.) 

43 MR. SIMMON: My only objection to that is there 
is no definition what they mean by resident or non¬ 
resident. 

BY THE BOARD: I don’t think it bears a great deal of 
weight. I am taking it as evidence of Mr. Butler’s state of 
mind. I am not saying that conclusion of the authorities 
is binding: 

MR SIMMON: I don’t know whether the record shows 
that he asked to be included as a resident. 

BY THE BOARD: Yes, he so stated. 

A. I so asked originally and this is the continuation of 
that original statement. 
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BY THE BOARD: The exhibit will be marked Peti¬ 
tioner’s Exhibit “4” and received in evidence. 

Q. Did you, prior to the compiling of this Annual Report 
whch has been marked Petitioner’s Exhibit “4”, make any 
request in Maine to be listed there as a resident? A. Yes, in 
1921, and never made any further request because none was 
necessary. 

MR. SIMMON: I have a further objection to that. I 
think the reports from 1936 to 1940 ought to be put in— 
if it is going to be significant, to see what the listing was 
in other years. 

A. I doubt if I could get the reports for each year. 

MR. SIMMON: Do you know how you were listed for 
1938, 1939, and 1940? A. I know in 1940 I was not 
44 assessed a poll tax. That is for the assessment which 
would have been made in April 1940, because they 
followed my advice to the town selectmen that I was claim¬ 
ing legal voting residence in Massachusetts. 

MR. SIMMON: Is there any tie-up between voting and 
this listing in this report as resident and non-resident? 
A. I think the general tie-up is that non-residents are not 
allowed to vote at the town meetings or attend the town 
meetings. You will find under the list of non-residents, 
Margaret Gardiner,—they are the second largest individual 
taxpayers—they have their voting residence in Gardner, 
Maine. They are listed as non-residents of Woolwich. 

MR. SIMMON: Would you say for 1939 and 1940 you 
were listed as a non-resident? A. I believe in the town rec¬ 
ords I probably was listed as non-resident land owner for 
1939 and 1940. But again in the fall of 1940 after the taxes 
had been assessed I was again listed as a resident of the 
town of Woolwich as indicated by the letter offered in evi¬ 
dence from the selectmen. 

Q. Was there a different rate of taxation for residents? 
A. No, the rates are the same. 
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Q. Why the classification—for the purpose of poll tax? 
A. Largely, yes. Also in the case of non-resident there is 
a different procedure for asserting liens to collect for non¬ 
payment of taxes—different procedure for residents and 
non-residents. 

Q. For whom is it easier, residents or non-residents? 
A. I don’t think it is easier for one or the other. I think, 
however, as to intention, that it is proper to state 
45 that in the fall of 1942 I applied for admission to 
practice in the State of Maine—to be admitted to 
the Bar on the basis that I was a resident and domiciliary 
of the State of Maine. That matter was taken under advise¬ 
ment 

Q. I think that is sufficient. The fact you applied for 
it is sufficient—what action they took would not have any 
effect on our decision. A. I think it may be a judicial deter¬ 
mination. I was admitted in 1943 in open court and the 
justice of the Supreme Court of Maine questioned me fur¬ 
ther on my residence and domicile in Maine, although spend¬ 
ing much time in Washington and admitted me in March, 
1943. 

BY THE BOARD: I don’t consider that as evidence, 
except for the fact you applied for admission. I don’t con¬ 
sider it adjudicatory as having any value here. For another 
thing, it is ex parte. The District was not represented. 

MR. SIMMON: Any statement with respect to his being 
domiciled in Maine at that time, or if he is testifying he 
made the statement he was, I object to it on the ground that 
the application, or whatever he made that statement on, is 
the best evidence. And, secondly, it was made subsequent 
to the years here involved and is not material in any event. 
A. During all the years involved in this hearing—that is, 
through 1941, the petitioners were living in a rented house— 
rented houses in Washington. Did not own any real estate. 
We were on a comparatively short lease. In January 1942 
we purchased Ihe house in which we now live at 1671 31st 
Street. 
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46 If there is no objection, the reason we purchased 
was because we had two houses sold from under us, 

and the third house at 2018 Hillyer Place was on the market 
for sale and the owner had refused to give us an option to 
renew the lease after the current expiration. We made bids 
on several houses, way below the asking prices. We tried 
to rent and the rentals were going up. We made a bid way 
below the asking price and purchased this house we have 
now. 

I think that summarizes the facts. I will add my flat 
statement which I think I have a right to, because on ques¬ 
tion of domicile, intention is involved and it has always 
been my intention not to be domiciled in the District of 
Columbia—principally, so as not to lose my right to vote. 
And it is still my intention not to be domiciled in the Dis¬ 
trict of Columbia. 

MR. SIMMON: I will object to this testimony as calling 
for a conclusion. 

BY THE BOARD: Overruled. 

A. I further state, that so far as the question of domicile 
is concerned, I have never left Woolwich, Maine. That has 
always been my home since 1921. I therefore hesitate to 
say that I expect to go back because I contend from the 
standpoint of a home it is still my home and I am there. 

If the question comes up—“when do you expect to spend 
more time in Woolwich than now;”—I state just as soon as 
possible, and when the war is over and the requests that 
we do not use the gas or the trains for traveling cease— 
that has been the principal deterrent during the past few 
years that I haven’t spent more time there. 

47 During all years through 1939 we spent a consid¬ 
erable amount of time at Woolwich through the 

summer and winter; beginning in 1940 we spent less time 
there and we expect to spend more when the emergency is 
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over. I do expect to make it and keep it my permanent 
home and return to living there the greater part of the 
year. I think that is the end of the statement of facts. 

CROSS-EXAMINATION 

BY MR. SIMMON: 

Q. Mr. Butler, as I understand your testimony, your 
family was living at Yonkers prior to 1902, and that in that 
year they came to the District of Columbia. What sort of 
a living establishment did they have at Yonkers at that 
time and what happened to it when they came to the 
District? A. We were living at that time with my maternal 
grandmother in a large detached house and my maternal 
grandmother continued to live there until her death in 1910. 
We returned there frequently and considered it as much 
our home as it had always been. 

Q. Did your family own any furniture or real estate in 
Yonkers at that time? A. You are taking me back to the 
age of six, and I don’t know. Members of my family did. 
My grandparents owned plenty of real estate in Yonkers 
—both maternal and paternal. Whether my mother and 
father owned any, I don’t know. 

Q. Your father came here as reporter for the Supreme 
Court? A. Yes. 

Q. How long did he hold that position? A. Froip 
48 1902 to 1916. 

Q. What sort of living quarters did you establish 
here in 1902, and subsequently? A. He owned and lived in 
the property at 1535 I Street, Northwest. 

Q. And did he live in that property continuously? 
A. Until about 1930 or 1931 or 1932. I was away and I don’t 
know which year. 

Q. Was that the family home? A. Yes. 

Q. You resided in that home prior to 1921? A. Yes, when 
I was in Washington. I was at boarding school, then college 
and then in the Navy. 
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Q. Did you reside in that home until you went in the 
Navy? A. Yes, when I was not at college. 

Q. Did you attend public schools in the District? A. No. 
I attended Tome School located in Port Deposit, Maryland, 
in 1907-1909; at St. George’s School at Newport, Rhode 
Island, 1909-1915. I resided at Yonkers and attended Co¬ 
lumbia University in 1915-1916; entered Princeton in the 
fall of 1916 and enlisted in the Navy in March, 1917. I was 
sick in the Navy and put on inactive service and given light 
work in Washington because I could be at home, that was 
in 1918. I remained here until the fall of 1919 and returned 
to Princeton in the fall of 1919 and graduated in February 
1921. And during those years 1535 I Street was the family 
home to which I came back when I returned for a place to 
stay, although, as I said, I claimed Yonkers, New York, as 
my legal voting residence. 

Q. Where did your family live after that property was 
disposed of in 1930, 1931 or 1932? A. My mother 
49 died in 1928; my father lived at the Raquet Club, 
later the University Club. 

Q. Did your father continue to remain in the District 
thereafter? A. Yes. 

Q. After his retirement with the Supreme Court in 1916 
state what he did here? A. Practiced law. Butler and Kratz, 
office 1537 I Street, the house next door. 

Q. I think you referred to the property in Maine as hav¬ 
ing been acquired by your father. When did he first acquire 
that property ? A. He commenced acquiring it in 1910. 

Q. When you had finished Princeton did he then own all 
the property to which you referred to? A. Yes, he owned 
that property. He acquired more thereafter but he was 
owner of the property referred to. 

Q. Approximately 2,000 acres? A. Yes, at that time prob¬ 
ably 1,200. 

Q. And did that include the place at Woolwich? The one 
which you list as your home and residence? A. No, that 



did not include it Excuse me, if you mean my present 
home, no. I acquired that in 1926. It did include the prem¬ 
ises on which I lived -when I went there in 1921 to live. He 
owned that property. 

Q. The property which you now own was acquired from 
someone other than your father? A. Yes, the part I call my 
home. I got some property he deeded to me in 1932. 

Q. The 150 acre tract? A. That was acquired 
50 separately. 

Q. What is the value of that tract with the place 
you refer to as your home on it? A. You mean for tax 
purposes in Woolwich or what I believe to be the actual 
value ? 

Q. Give us both as of December 1939. A. May I make 
an explanation in giving you that. In Maine the towns 
must contribute a certain amount to the highways and to 
the State expenses, based on their property valuation so 
they endeavor in some of the towns, of which Woolwich is 
one—-endeavor to assess property at a low value which 
saves them money with the State and then they tax at a 
fairly high rate. I don’t have the 1939 tax but I have the 
1940 tax and it is about the same. My property was as¬ 
sessed at approximately $2,700. 

Q. Does the law make any requirement as to assessing 
with respect to the true value of the property—does the 
law require they assess it at the full and true value? A. I 
am not sure. 

Q. Do you know what the practice is in Woolwich? A. It 
is to assess the property at approximately one-half what 
they think it would bring for farm purposes, which means 
they do not take into consideration certain household com¬ 
forts which would materially increase the value of a home 
for home or living purposes, but naturally will not improve 
it for purely agricultural purposes. 

Q. What is the amount of your investment in the prop¬ 
erty which you refer to as your home, the 150 acre tract? 
And buildings? A. Possibly in the neighborhood—includ¬ 
ing my mortgage obligations? 
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Q. Yes. A. In the neighborhood in 1939 of $7,500. 

51 Q. How does that compare with the value of the 
home in the District you have since purchased? 

A. I object to that question. Now if you are talking about 
1939 I didn’t own a home in 1939 here. 

BY THE BOARD: Let’s get the answer. You can take 
into consideration there has been appreciation in values. 
A. May I preface the answer with the statement that my 
investment in Maine—the Maine home today, or the date 
of purchase of the Washington home was over $10,000 and 
the Washington residence here cost $37,500. 

Q. Let me go back about your father. Did your father 
after moving to the District ever return and make his home 
at Yonkers? A. You mean to permanently live there? 

Q. Yes. A. No. 

Q. I understood you to testify that he did at some time 
change his voting residence from Yonkers to Maine? A. Yes. 

Q. Do you recall when that was? A. No, I can’t answer 
that definitely, but probably around sometime between 1916 
—must have been after 1917. Probably around 1921 and 
1922. I am not sure. Probably 1920 or 1921 sometime. 

Q. About the time you started voting in Maine? A. Yes. 
Q. You testified, I believe, that after coming to the Dis¬ 
trict in 1934 you had continued to go back to Maine periodi¬ 
cally and often. Can you make that more exact and say 
the year, 1937, 1938, 1939, 1940 or 1941—a little more 
exactly how often and how periodically you did return. 
Approximately how long did you stay on those occasions? 
A. I can’t tell exactly but I think I can state cate- 

52 gorically I have made not less than three separate 
trips to Maine each year; that I have spent not less 

than three weeks in Maine for a minimum, and during those 
years up to over two months in Maine. Frankly, more 
recently, I have not been able to make as frequent trips 
or stay as long on account of war conditions. 
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Q. As I understand that testimony then, you made ap¬ 
proximately three trips for each of those years and stayed 
for periods varying from three weeks to two months, in 
total, per year? A. Yes. I made not less than three, but I 
often made more. 

Q. The total period you stayed on all your trips varied 
between three weeks and two months? A. Yes, three weeks 
and tWo months for those years. In fact, I think probably 
it w’aS more than three months in 1937 or 1938—more than 
two months, excuse me. 

Q. What about 1939 and 1940? A. In 1939 I was there 
at least four separate times. I know of instances that hap¬ 
pened on four separate occasions ranging from April, May 
and June, July and August. I was probably there on two 
other occasions in 1939. In 1940 I know I was there on at 
least three occasions, and I think more often. 

Q. And were the trips, or visits to Maine generally dur¬ 
ing the summer, months or throughout the entire year? 
A. Pretty well scattered throughout the year. By the same 
token that Washington is less comfortable in summer and 
Maine is more comfortable, naturally, I am inclined to 
get away from the heat and there is no better place than 
Maine. In 1940, for instance, I was there at least two weeks 
during the summer months. I am not sure what the earliest 
trip was in 1940 because that was the year in which my 
father died. I was there again in December 1940. 
53 Q. Did Mrs. Butler accompany you on these trips 
to Maine during these years? A. On most of them. 
In 1939 I think the first trip on which she accompanied me 
probkbly was in May. I was there once or twice prior to 
that and she was there on all other trips. In 1940 I think 
she accompanied me on all of them. 

Q. What was the purpose in going in 1939 and 1940? 
A. In 1939 the direct purpose of the two trips was in con¬ 
nection with the management of my business there. The 
orcharding and the farm business. And selling some of 
the property—arranging for the sale. I sold some of the 
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property in April 1939. I went back again to remove some 
personal property from the buildings in the latter part of 
May 1939. Still other trips were in connection with the 
management of the property down there. My trips in the 
summer I ran in a certain amount of vacation with them. 
Exactly the same way I -would do in any place that was 
cooler than Washington. The 1940 trips had to do with 
the management of the property there. I don’t think X 
have made any trips to Maine that, as far as I was con¬ 
cerned, you would classify was sheer vacation. I have too 
much property and that has to be attended to. 

In that regard I would like to clarify another thing. You 
asked the comparative value of my home in Maine and the 
house bought in Washington. I limited that comparison to 
those two buildings and surrounding land. I have other 
property in Maine, woodland and a parcel which X sold in 
December 1940 in Wiscasset and I still own property down 
there. I am purchasing and selling at various times and 
attending to the selling of the timber. 

Q. What was the greatest amount of property you 
54 owned in Maine at any one time? A. Probably 2000 
acres. 

Q. 1939 or prior thereto? A. That would have been be¬ 
tween 1932 and 1939. 

Q. You now own approximately 700 acres? A. Yes. 

Q. You sold 1300? A. Yes. 

Q. What is the 150 acres on which the place you refer 
to as your home—on -which your home is located? A. That 
is the size of the original parcel as I bought it so I consider 
it as a unit. I have another property that adjoins it which 
I am holding for business purpose. 

Q. You testified you had three pieces of property—the 
150 acre tract, the 440 acre tract and 110 acre tract, timber 
land adjoining your home property? A. Yes. 

BY THE BOARD: Has that condition existed since 1939? 
A. Since 1940 when I disposed of the rest of the property 
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at Wiscasset. I have never since 1932 owned any less than 
I have got now. 

Q. What is the 150 acre tract and buildings thereon pres¬ 
ently used for? Is it farmed or idle? A. At the present 
time it is not actively farmed. I use it as my home and 
rather than maintain a farmer down there all the year 
round to farm it I close it and then sell hay, timber, gravel 
—there is a gravel pit there. I sell it to the town. 

Q. Do you have any one there looking after the 
55 property? A. Yes, a man for many years was em¬ 
ployed there and ran the larger farm plant and he 
keeps an eye on it for me all the time. 

Q. Does he live on the property? A. No. 

Q. Is any use being made of the other two properties, 
the 440 acres and the 110 acres of timber land? A. You let 
it grow, being timber land. As far as use, not at the moment 
but for active use I have at Westport Island sold pulp wood 
or cord wood. You sell that to let the timber grow. That 
property also has a certain summer home value. That is 
about ten miles from my home. 

Q. How did you acquire the Westport property? A. I 
acquired that by purchase, subject to encumbrances. 

BY THE BOARD: When you say “encumbrances” what 
do you mean? A. There had been a blanket mortgage and 
I wanted to get that free and clear and that was the easiest 
way to do it. 

BY THE BOARD: Did you then assume the mortgage 
obligation? A. No, it was free and clear. The mortgage 
obligations were adjusted by the sale of other property 
and I cleared all encumbrances in that way. 

Q. You shifted the mortgage to other property? A. Yes, 
and ended up by having that free and clear. 

Q. Was the other property to which the mortgage was 
shifted your property? A. Yes. 
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Q. What is the value of this 440 acre tract of woodland 
at Westport? A. By arrangement with the town of 

56 Westport it is assessed, I think, at about $1,500. In 
Maine you know you can have your timber land 

without valution for the timber on it until the year in which 
you cut it, then they put a good high value on it and you 
pay through the nose. The theory is you received your 
remuneration that year and so the timber land in Maine is 
at a very low valution for all years, except the year in 
which it is cut. The valuation down there is low—valued 
at $2,000. 

Q. Do you have the figures regarding the valuation of 
the 110 acres of timber land adjoining the home property? 
A. I don’t have that separately. 

Q. Do you know approximately? A. Say probably a few 
hundred dollars because it would be valued simply from 
the standpoint of pasture or swamp land. 

BY THE BOARD: Approximately the same theory then 
as timber land? A. That is the timber land. 

BY THE BOARD: The basis in both cases exclude 
the fact this is timber land? A. Yes. 

BY THE BOARD: So the property adjoining the home 
property would bear the same relationship as the other 
property in their respective locations? A. Except they 
are in two different towns. 

BY THE BOARD: W'ould that vary much? A. The valu¬ 
ation is the length of the chancellor’s foot. It would have 
comparatively small value. When we come to sell the pine 
it will have very considerable value. 

57 Q. You referred to your attendance at local town 
meetings. During what season are they held? A. The 

second Tuesday in March. 

Q. Did you make special trips to attend them or were 
you in Maine and arranged to be there on business? A. I 
made special trips, arranging to attend to various other 
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matters at the same time. In Boston on my way through 
last year and to be admitted to practice in Maine,—in 
Augusta, I had business in Boston as I went through. 

Q. What was your reason for continuing to pay Massa¬ 
chusetts income tax up to and including 1940? A. To have 
no possible doubt about my being able to vote in the juris¬ 
diction that I had the franchise, and specifically to avoid 
any question about establishing a residence in the District. 
Frankly, I was not considering domicile but I think it had 
the same effect. But it was for those two purposes. There 
would have been no other sound purpose to pay Massa¬ 
chusetts several hundred dollars each year. 

Q. Was it your view that you had to pay income tax to 
vote there? A. Yes. 

Q. Did you prior to 1940 consider changing your voting 
place to Maine instead of Massachusetts? A. What do you 
mean? 

Q. I understand in 1940 you did decide that? A. Yes. 

Q. To change back to Maine? A. I had discussed the 
problem prior to that because I took steps in the early 
part of 1940 and I imagine I looked into the question. 

I believe I looked into it in 1939. 

58 Q. Did you consider it in 1938 when you stopped 
paying poll tax in Maine—changing your voting 
place back to Maine? A. Not at that point. I was not sure I 
was going to remain in Washington and if I went back I 
would have gone back to Maine and I would have become 
actively affiliated with the firm of Warner, Stackpole and 
Bradlee in Boston. I had to earn my living. 

Q. Do they pay poll tax in Massachusetts? A. I don’t 
think so. I don’t know. 

Q. Do you know what the prerequisites for voting are 
in Massachusetts? A. I believe that this is the provision in 
the Constitution—“Article III of the Constitution—Ar¬ 
ticles of Amendment through September 1932. Every citi¬ 
zen of 21 years of age and upwards, excepting paupers and 
persons under guardianship and persons temporarily or 
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permanently disqualified because of corrupt practices in 
respect to elections who shall have resided within the Com¬ 
monwealth one year, and within the town or district in 
which he may claim a right to vote, six calendar months 
next preceding any election of governor, It. governor, sen¬ 
ators or representatives, shall have a right to vote in such 
election of governors . . . etc., and no other person shall 
be entitled to vote in such election.” 

Q. Did you always vote there in person or sometimes 
by absentee ballot? A. Through 1934 in person and after 
1934 I think always by absentee ballot. 

Q. On the statement attached to claim for refund filed 
with the District, on page five of Petitioner’s Exhibit 
59 “1”, you say that during 1939 and 1940 you were 

a member of the First Presbyterian Church of Yon¬ 
kers, New York. Are you a member of any church in the 
District? A. No. 

Q. Did you regularly attend any church in the District? 
A. No. I occasionally went to St. John’s church, but not 
regularly. 

Q. I notice you made substantial contribution to St. 
John’s? A. Yes, I am very fond of the present encumbent, 
Leslie Glenn. 

BY THE BOARD: Do you pay dues to the Yonkers 
Presbyterian church? A. No, I am an enrolled member 
there. I was admitted there and I never changed my 
membership. 

BY THE BOARD: Were you baptized there? A. I 
joined by what you call open profession, the First Pres¬ 
byterian church in Yonkers in 1916, which is similar to 
confirmation in the Episcopal church. I was baptized but 
you must actively join the church. 

BY THE BOARD: Upon becoming a member of that 
church, was that an involuntary act? A. No, it was my 
voluntary act in 1916. 
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BY THE BOARD: You were about 20 years of age? 
A. Yes. 

Q. Are you still an active member of the Bar Association 
of Boston and New York? A. I am an active non-resident 
member of each. In New York I never was admitted to 
practice there. 

Q. Does the University or Metropolitan Clubs of Wash¬ 
ington distinguish between resident and non-resident mem¬ 
bers? A. Yes. 

60 Q. Are you a resident member of both? A. I am 
1 a life member of the University Club, having taken 
over a debenture bond which my father purchased and it 
was permitted to be passed on to one descendant so I did 
continue to be a life member. In the Metropolitan Club 
residence is predicated on how many months you have 
been in the District and I am therefore a resident under 
their regulations. 

Q. Are you a member of any other District organiza¬ 
tions? A. District Bar Association. 

Q. Those three, District Bar, Metropolitan and Univer¬ 
sity Clubs? A. Yes. I am also a member of the George¬ 
town Citizens ’ Association and qualify there only as owner 
of property. 

Q. Are you a resident or non-resident member of the 
District of Columbia Bar Association? A. There is active 
and inactive. 

BY THE BOARD: How much dues do you pay a year? 
A. $12 a year. 

BY THE BOARD: Put it this way—you are not a non¬ 
resident member of the District of Columbia Bar Asso¬ 
ciation? A. It is my understanding that membership in 
the District is predicated, besides admission to practice, 
upon having an office in the District of Columbia and being 
in active practice. 

BY THE BOARD: Are you both willing to let me take 
judicial notice after reading it? 
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MR. SIMMON: Yes. 

MR. BUTLER: Yes. 

61 You stated that when you came to the District 
from Boston you brought some furniture here and 

sent some to Maine. Can you tell us approximately what 
portion of the furniture was sent to Maine and what por¬ 
tion you brought to Washington? A. To answer the ques¬ 
tion, practically all the furniture which we brought to Wash¬ 
ington had been acquired by us in Maine and a great deal 
of it was very old. Some would merit the designation of 
antiques—most of it second-hand furniture we had got at 
auctions or that was sold out of an old house in Maine and 
then my wife and I had inherited some. It was old furni¬ 
ture. It was the surplus furniture in Maine. However, 
there is a lot stored in Maine that I didn’t even use. I am 
long on furniture. The furniture we shipped from Cam¬ 
bridge to Washington had previously been shipped from 
Maine to Cambridge and was furniture we didn’t need in 
Maine. As to relative value of what we shipped down here 
and what we shipped to Maine, I would say the amount we 
shipped back to Maine was comparatively small. The 
things we wanted in Maine we shipped there, the other 
stuff we sent to Washington. Certain books and clothes I 
sent to Maine—heavy clothes that would be more useful to 
us in Maine than in Washington. 

Q. On page five of Petitioner’s Exhibit “1” you list, or 
locate a number of bank accounts. Can you approximate 
the amount on deposit in those accounts on December 31, 
1939? A. I probably can’t at this point. I can’t approxi¬ 
mate those. But I can tell you this, that I maintained 

62 two active checking accounts. For a long time after 
I came to Washington I had no active checking 

account, except my father’s account. My own account was 
with the State Street Trust Company in Boston. Then I 
had a special account with the National Savings and Trust 
which was opened in 1937, but I didn’t use it for personal 
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matters until considerably later—possibly around 1938 or 
1939 when this special purpose no longer existed. 

BY THE BOARD: What do you mean ‘ ‘special purpose 7 ’ 
—somebody else’s money? A. Yes. A large part of it was 
and then I used it as my active account. The account with 
the Riggs I opened after receiving a legacy under the will 
of May Palmer Depew and that is a joint account with my 
wife. The accounts with the Maine banks were as indi¬ 
cated in that statement, were of long standing, and have 
been continuously active down through the present. The, 
account with the Depositors Trust Company is my wife’s— 
it is a joint account and I put money in and she takes it out. 
The savings accounts are quite active. I both put in and 
take out of those. I can’t tell you the amounts at that 
time. In 1939 my principal balance was in Massachusetts 
and Maine and up until the latter part of 1940. By the 
close of 1940 I undoubtedly had a considerably larger 
amount at the Riggs as a result of $20,000 legacy from 
Mrs. Depew, than I had in all other banks together. 

Q. Do you still have an account with the Riggs bank? 
A. Yes. 

Q. Still have other deposits? A. I think about $2,000— 
$2,200. My active account that I use in and around Wash¬ 
ington is in the National Savings and Trust. When I am 
in New England I use the State Street Trust be- 
63 cause they prefer cashing checks on a New England 
Bank instead of a Washington bank, and when I am in 
Maine they know me and take the State Street Trust checks 
so I continue to use that. 

Q. Is your law business operated by you individually, or 
is it still a partnership? A. My father and I were sole part¬ 
ners. My father died and while our partnership agreement 
provided for continued use of the names, if we wished to 
it could be changed. It is my business. I have no partner. 
I do use his name because it is better known than mine. 
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BY THE BOARD: What is the firm name? A. Charles 
Henry Butler-Henry F. Butler, or Butler and Butler. I 
use the firm name, By Henry F. Butler so as to keep con¬ 
tinuity of signature. Father died February 1940. 

Q. What is the character of your practice generally? 
A. Largely before the departments—practically no other 
work. Almost entirely representing out-of-district attor¬ 
neys and clients. I have had very few purely local cases. 
I was one of the executors in the Depew estate; Mrs. Glover 
was one and the United States Trust Company of New 
York being the other. That was local and rather lucrative. 
I was co-executor with the president of George Washington 
University in the Dimock estate. Both those clients were 
in the office when I came to be associated with my father. 
Mrs. Dimock died before father and under the will she 
had drawn we were designated executors in the alterna¬ 
tive. My father did not qualify, but I did after he died. In 
the Depew estate the same situation existed. Mrs. 
64 Depew survived my father by a few months so I 
was designated executor. 

Q. Do you intend to continue to practice here? A. I don’t 
know for how long. I was doing a certain amount of this 
work while still residing in Cambridge and the office in 
Boston was very glad to have me come down here. As I 
have said, I never resigned or terminated my association 
with that office and they still refer to me as one of their 
associates in Washington. As long as that situation con¬ 
tinues, it is a question of whether or not I am of more value 
here or in Boston, or Maine. Some of my present practice 
originates in Maine. 

Q. What portion of your present practice comes from 
the Boston firm? A. It is impossible to make that as a 
general statement but I would say anywhere from 10 to 
30 per cent. 

Q. Would it be a proper statement to say that at the 
present time you have no definite intention of terminating 
your law practice in the District? A. I don’t think that is 


i 
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quite a proper statement. I would have to say that at the 
present time I don’t know when matters will develop so I 
will pull up stakes and not spend any particular time in 
the District and completely leave the District; having made 
trips here before I came here I would probably continue 
to make trips. 

Q. Do you know if you will do that? You used the word 
‘‘when.” A. I can say this—it is very difficult to prophesy 
as to the future. I can make a “statement for the record,” 
but I would rather not do that. I can tell you this, that in 
every five years of my life over the last 20 years things 
have developed entirely different than I would have 
65 prophesied at the beginning of each five-year period. 

The last time I was recently in Boston I talked again 
with an active member of the firm of what is now Warner, 
Stackpole, Stetson and Bradlee, and he asked me if I would 
consider coming back there. 

BY THE BOARD: When was that? A. Last fall, late 
summer or early fall. I said, “Where would you rather 
have me, in Boston or Washington?” He said, “Frankly, 
it is more convenient to have you in Washington.” I said, 
“I will stay there a while longer.” I have not burned my 
bridges and keep my fences in repair. I have continuously 
maintained pleasant relations in Boston with the idea that 
I might go back there at any time. I will tell you it is my 
intention in due course, though I can’t say when, to return 
to New England for a much more permanent sojourn than 
I can make now. 

Q. How large a town is Woolwich? A. Very small town. 

BY THE BOARD: When you speak of the town of Wool¬ 
wich are you using the term in New England sense of a 
large country area? A. The whole area is known as the 
town of Woolwich. 

BY THE BOARD: It is like a county would be down 
here, isn’t it—it is a rural area? A. My answer is you would 
have to get used to New England. 
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BY THE BOARD: I have driven through New England 
and have seen your towns and it did not look like a town 
at all. A. Yes. 

BY THE BOARD: It is a country area? A. Yes. It is a 
country area that lies between Bath on the South- 

66 west and Wiscasset which is not only a town but has 
its own village to the Northeast. 

BY THE BOARD: A person from this part of the coun¬ 
try would call them villages or towns! A. Yes. There are 
certin houses near the bridge going to Bath—my post office 
is Wiscasset. My telephone exchange is Bath. 

BY THE BOARD: Those things are due to geographi¬ 
cal circumstances? A. Yes, that is true. 

BY THE BOARD: Can you give the area and the popu¬ 
lation of the township of Woolwich? A. I don’t know the 
area. The population is less than 2,000. 

BY THE BOARD: What is the area, approximately? 
A. I don’t know. It is a typical Maine township area. It 
goes five miles in one direction and probably ten in another. 

BY THE BOARD: Assuming it is approximately square 
it would be fifty miles—fifty square miles? A. Yes. It 
follows the river. 

BY THE BOARD: The area would be something less 
than that of the District of Columbia? A. Yes. 

BY THE BOARD: The District of Columbia contains 
78 square miles? A. I should think about the same. I guess 
it is longer than I thought. About the size of the District 
and probably less than 2,000 inhabitants. 

67 BY THE BOARD: I think that is enough for our 

v purpose. A. Yes. 

Q. Did I understand you to say you do or do not have 
clients in Maine? A. I do. 
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Q. Is that any substantial portion of your business or is 
it negative? A. I don’t know. I haven’t concluded the case 
yet. To answer your question more generally, I do not get 
a large amount of practice from Maine but I have not 
sought a large amount from Maine. It has come from 
Boston and elsewhere. There are less matters in Maine 
that would arise in the different departments in Wash¬ 
ington. 

Q. You also get business from New York? A. Yes. 

Q. Do you have any affiliations with a firm there? A. No. 
I assume you mean of a permanent nature? 

Q. Yes. A. There are certain firms from which I con¬ 
tinually receive matters but I never was associated in the 
way I am associated with the Boston firm. 

MR. SIMMON: I have here an original return filed for 
1939, which I would like to offer in evidence. It is a blank 
return. 

MR. BUTLER: I have no objection. 

BY THE BOARD: It will be marked Respondent’s Ex¬ 
hibit “A” and received in evidence. 

68 EXAMINATION 

BY THE BOARD: 

Q. What business was your father in in Yonkers before 
coming to Washington with the Supreme Court? A. Law¬ 
yer practicing in New York. 

Q. In New York City? A. Yes. 

Q. And after he came down here did he discontinue that 
entirely? A. I assume so. You see that occurred when I 
was six years old. 

Q. The point I make is, he never reestablished himself 
physically in Yonkers—never went back except for a visit? 
A. I suppose that is a correct statement. Certainly never 
went back to the address which he claimed as voting resi¬ 
dence which was 23 Park Avenue, and my maternal grand- 
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mother’s house—within two blocks was his own mother’s 
house—my paternal grandparent’s home. I think again, 
you are asking something that happened before I can 
remember. I think he first transferred his residence from 
23 Park Avenue, his mother-in-law’s home, to 263 Palisades 
Avenue, his mother’s home. 

Q. Where did he have his establishment while in Yonkers? 
A. It was a great big house and we shared it with my 
maternal grandmother. 

Q. Now he came to Washington in 1902. When did he 
establish his domicile in Maine. When did he acquire prop¬ 
erty in Maine? A. Commencing in 1910. 

Q. When did he take steps to establish his domicile in 
Maine? I notice you say in this statement in 1917 you 
acquired your father’s domicile, which I take it was in 
Maine? A. No, the domicile of origin was in Yonkers, 
69 New York. He did not transfer his voting residence 
—again, please bear in mind we were not considering 
domicile in those years. 

Q. I think I am clear on that. You don’t claim your 
Maine domicile as being derived from your father’s domi¬ 
cile? A. No. 

Q. Your original Maine domicile is based on your estab¬ 
lishing your own residence in Woolwich? A. Eight. 

Q. I don’t think your father’s activities in Yonkers or 
Maine is important because you have an independent 
existence in Maine beginning in 1921. A. Yes. I mention 
that because I think it is important in connection with my 
definite and long-continued intention and purpose not to 
become a fixture in Washington from earliest childhood. 

Q. But you considered that you were a resident of New 
York until 1921, or did you become a resident of Maine 
before 1921? A. I considered myself a voting resident of 
New York until 1921 when I definitely set up my own estab¬ 
lishment in Maine. It was the first time I was acting as a 
more or less free agent—out of the Navy and out of college. 
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I can go back a step as to intention, I transferred my 
declared place of residence in the Navy—I declared my 
permanent home was in Maine—my residence was in Maine. 

Q. That was because your father had moved to Maine? 
A. No, that was because we could get traveling fare. I was 
at least shoving off the District of Columbia even then. 

Q. Did your father ever actually live in Maine? A. Oh, 
yes. He had this big establishment. 

Q. Which he acquired in 1910? A. Began to 
70 acquire it at that time. The story of that is he first 
acquired a summer home in Maine in 1910 and then 
added to it and added to it and planted apple trees and 
established a chicken farm and began a business establish¬ 
ment and I went down and managed it. It was incor¬ 
porated—the Monteweag Farm Incorporated. 

Q. And in 1921 you acquired a home of your own in 
Maine? A. In 19211 by contract obtained occupation of one 
of the houses on the premises belonging to my father. 

Q. So in 1921 you became a tenant, or whatever you want 
to call it, of your father’s on his property? A. It went 
further than that. I also had an option to buy that same 
property. I didn’t exercise that option. 

Q. And you remained until when? A. I remained in that 
house until I had fixed up the premises I had purchased 
in 1926. 

Q. From whom did you purchase that? A. I purchased 
that from Lincoln Bailey. 

Q. Not from your father? A. No, I purchased it first 
in conjunction with him and then took over from him. 

Q. Is that house yours now? A. Yes. 

Q. And you have had that since 1926? A. Yes, though 
I have personally occupied it only since it was put in good 
condition in 1928. 

Q. You got out of the Navy in 1919? A. Yes. 

Q. What did you do in the years between 1919 and 1921? 
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A. I was at Princeton University from the fall of 1919 
to February 1921. 

71 Now when you bought this place in 1921 did you 
actually reside in Maine, physically? A. Yes, in 

Maine the vear round until the fall of 1927. 

Q. What did you do during the six-year period? A. Ran 
the farm in Maine. 

Q. You did that for a living? A. Yes. 

Q. Did you have any other source of income? A. No. 
Q. Then you went to Boston in 1927 for what period and 
for what purpose? A. Went to Cambridge for the purpose 
of studying law. 

Q. And after that you didn’t resume your job for your 
father in Maine? A.I continued the job while in Cambridge. 

Q. Until when? A. Let’s say down through the present 
I continued to actively manage this farm through 1934, 
I think, but in 1932 I took title to all the property myself 
and then I continued to run it. When I took title, and 
sometime prior to that, I was not receiving direct remunera¬ 
tion from my father. The farm was paying for itself. I 
was managing it from Boston. 

Q. Your relationship with the law firm of Warner, Stack- 
pole and Bradlee was that of employee or partner? AI was 
an employee. 

Q. You never were employed by the firm of Warner, 
Stackpole, Stetson and Bradlee? A. No, that occurred 
after I left,—Stetson’s coming in. Mr. Stackpole died. 

Q. Was your name ever on the letterhead of either 

72 firm? A. No, but it was the policy not to put the 
name of any but the partnership on the letterheads. 

They now put the names of the young men below the line. 

Q. You have no relationship with that firm now, except 
as an attorney doing business as referred. Is that correct, 
financially? A. That is correct, financially. 

Q. You get paid with such division of fees from the work 
that comes, or as may be agreed upon from time to time? 



A. Yes. On account of my close association I leave the 
question of the amount to them. 

Q. You say here in this statement—“Periodically I re¬ 
turn to Boston for personal conferences with members of 
that office.” Is that in connection with their affairs gen¬ 
erally or matters you are handling down here? A Prin¬ 
cipally with matters I am handling down here. 

Q. You don’t undertake to advise or control the busi¬ 
ness? A. No. * 

Q. You testified your business here was departmental. 
With what departments, chiefly? A. State Department, 
Justice Department, various war agencies, FEA, ICC, 
Securities and Exchange, when they were here, Federal 
Power Commission, and numerous others. 

Q. Now this home you have in Woolwich, is how large a 
house? A. It is practically the same size house I have in 
Washington and has four master bedrooms, servants’ 
rooms, three baths, small library, living room, dining room, 
kitchen, cellar, various outhouses, garage, large barn, 
artist’s studio—that’s the one here. 

Q. The house, I mean? A. All right. 

Q. In what county is Woolwich? A. Sagadahoc. 
73 Q. What is the county seat of that? A. Bath, 
Maine, is the next town. 

Q. What I am getting at is, you don’t really have any 
intention or prospects of practicing law in Maine, do you? 
A. Yes, I do because I would practice in Maine as numerous 
other people do who live as I do around Portland, Augusta, 
Bath and Wiscasset. Wiscasset is the county seat for the 
next adjoining county. 

Q. How far are you from Portland? A. Forty miles. 

Q. And Augusta? A. Thirty-five miles I think—little 
more maybe. 

Q. You made appliction for admission to the Maine Bar 
when? A. In the Fall of 1942. 

Q. You have never studied Maine law, have you? A. Yes, 
I have studied a great deal of Maine law because of my 
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real estate. I have never taken a course in Maine law but 
while in the Boston firm I handled various matters in Maine 
because it was convenient for me to handle them in Port¬ 
land and the towns we went through on the way down to 
my home. 

Q. When were you admitted to the District Bar? A. 1935. 
I think October 1. It was after I had been admitted in 
Massachusetts for five years. 

Q. If you were to go back to Maine you couldn’t make a 
living off the land you still have there? A. I wouldn’t try. 

Q. Have you sufficient resources to enable you to live 
without working at this time? A. As a bare answer, yes, 
but I probably wouldn’t. Down in Maine I could, 
74 but I don’t want to live as meagerly as I would have 
to live and I would intend to practice, but I don’t 
know where. 

Q. The land you have left there in Woolwich and the 
neighboring town would not afford you a living, would it? 
A. Probably not. I wouldn’t try to make it, no. 

Q. It would be your home? A. Yes, but not a dirt farm. 
May I say, as far as making a living in Maine is concerned, 
if we run into another depression Maine is the place I will 
go because I can get ample practice in Maine and Mrs. 
Butler can get jobs teaching in school or college and be¬ 
tween us we could live more comfortably than in Washing¬ 
ton in a depression. Or if we were confronted with serious 
illnesses, or it was impossible for me to carry on a lucrative 
practice I would go to Maine. 

Q. What is your present address in Washington? A. 1671 
31st Street—Between Q and R Streets. 

Q. And that house is approximately the same size as the 
Woolwich house? A. Yes, approximately the same rooms 
and capacity. The rooms are larger than at the Woolwich 
house but it would take approximately the same furniture. 

Q. What does your family consist of? A. My wife and 
myself. 
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Q. Do you have any relatives in Washington? A. Since 
the death of my father I have no relatives nearer than first 
cousins who are here. 

Q. Why did you buy such a big house? A. Because it was 
one of the best bargains we could find. They were asking 
$80,000 but they sold for less. 

Q. Sold for less than $80,000? A. Yes, the story 

75 back of the house was that it belonged to Miss Bell 
Sherwin, who, I understand, has interests in the 

Sherwin-Williams Paint Company and she had occupied 
the house by herself and one companion. I understand her 
sister died leaving orphan children in Ohio and she went 
out there to look after the children and decided not to 
return to Washington and therefore wanted to dispose of 
the house. She was asking a higher price and then came 
Pearl Harbor and my wife entered into personal corre¬ 
spondence with Miss Sherwin, whom she had never met, 
and explained why we were offering the sum we were and 
after an exchange of one or two letters we consummated 
the deal at the figure I mentioned. We thought it was a good 
buy and that we would get our money back when we sold. 

Q. My recollection is you testified you sold some timber 
in 1939 or 1940? A. Yes, I sold pulp wood on Westport 
Island. 

Q. Was there a profit or loss on that? A. That was not 
timber. It was a negotiated arrangement when the town 
of Westport still held tax title to the Westport Island prop¬ 
erty. It was a three-cornered arrangement between the 
town of Westport and myself and an agent for the Pejep- 
scott Paper Company and my share of the proceeds were 
credited toward the tax claim by the town which, as I told 
you, I used to purchase the property back and then ulti¬ 
mately paid the difference. 

76 Q. What I am getting at is the question of whether 
or not you could have been said to be engaged in 

pulp wood as a business. A. No. 
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Q. I notice your income from your law practice in 1940 
is considerably larger than that for 1939? A. Yes. 

Q. Which of these would you consider the more normal 
year? A. 1939 because 1940 was the beginning of the Depew 
estate. That was just one of two large fees in 1940. There 
have been two or three high years—1941 and 1942 were 
fairly high years if you are looking at the returns. I still 
say 1939 was more normal than 1940, 1941 or 1942. 

Q. This shows your 1940 income was $23,000 (referring 
to return). A. Yes. 

Q. Then for the firm it would be double that? A. No, 
because my father died in February 1940. 

Q. This $3,506 was half of the profits of the law firm? 

A. I will correct my answer—probably my expected in¬ 
come would be somewhere between those two. It would be 
more than $3,500. 

WITNESS EXCUSED 


77 MRS. ESTELLE K. BUTLER, a petitioner 
herein, being first duly sworn on her own behalf, 
deposes and says: 

DIRECT EXAMINATION 

BY MR. BUTLER: 

Q. State your name, please. A. Estelle K. Butler. 

Q. Where do you reside? A. Voting residence Woolwich, 
Maine; Washington address 1671 31st Street, Northwest. 

Q. You have heard the testimony I gave? A. Yes. 

Q. To the best of your knowledge and belief, is that the 
same testimony which you would have given under the 
same conditions and same circumstances so far as it would 
be applicable? A. Yes, had I given it that much time and 
thought. 

Q. Have you any intention regarding domicile at any 
place? 
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MB. SIMMON: Before she answers that have her define 
domicile. 

Q. What is your understanding of domicile? A. I have 
always thought of Maine as home and vre moved things 
back there that we haven’t used here. The curtains are 
now just freshly laundered waiting for us. 

Q. What place do you call home—the place you go back 
to? A. Maine. I think the difference between the Maine 
house and this house is that we bought this house as an 
investment. The house was first placed on the market at 
$80,000, and I, by my own efforts, got it for $37,500. 

Q. Do you want to add anything to my statement? 
78 1 A. I think everything you said seemed quite accu¬ 

rate to me. 

Q. You have voted in Cambridge and Maine? A. Yes, I 
don’t think I have ever missed a vote. 

EXAMINATION. 

BY THE BOARD: 

Q. Where were you born? A. Lexington, Kentucky. I 
remained there until I was 14. Then I moved to Richmond, 
Virginia, and lived there until I married. 

Q. Where did you meet your husband? A. Cuckoo, 
Virginia. 

Q. How did he come to be there? A. He happened to 
have met a cousin of mine in Newport and he came down 
there for a visit. 

Q. You became engaged there and got married? A. No, 
not that sudden. We became engaged in Washington. I 
got a job in Washington. 

Q. Tell us about that? A. I came to Washington in 1918* 
just after finishing college and "was a Yeomanette in the 
Navy in the first war. 

Q. You had met Mr. Butler? A. Yes, he made me join 
the Navy. He insisted I had such a brilliant mind that I 
better come down to his office. I married him three years 
later. 
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Q. Three years after that you married him? A. Yes, in 
Virginia. 

Q. You went home to be married? A. Yes. 

Q. And came back to Washington? A. No, we 
79 went to Maine immediately. I married and met him 
in Virginia; we became engaged in Washington and 
went to Maine to live. He was living in Maine at that time. 

Q. Since that time you have been wherever he has been? 
A. Yes. 

Q. And intend to go wherever he goes? A. Yes. 

Q. You lived with him in Cambridge? A. Yes. I taught 
at Boston University while he went to Harvard law school 

CROSS-EXAMINATION. 

BY MR. SIMMON: 

Q. When did you leave the Navy? A. July 1919,1 believe. 

Q. What did you do then? A. I went to Memphis, Ten¬ 
nessee, where my family moved and I stayed there a month 
and got a job teaching at Hopkinsville, Kentucky. 

Q. You didn’t come back to the District? A. No. I 
taught in Kentucky a year and then in Memphis a part of 
a year before marrying. 

Q. Did you vote in Maine and Massachusetts the same 
as Mr. Butler did? A. Yes. 

Q. When you moved to Maine in 1921 was the house you 
moved into furnished? A. No, we furnished it. 

Q. By purchasing furniture? A. Yes. 

BY THE BOARD: Let the record show the case will be 
continued to 10:30 tomorrow, February 1st. 


SESSION OF FEBRUARY 1,1944 
10:30 A. M. 

80 HENRY F. BUTLER, heretofore duly sworn and 
testified on his own behalf, recalled: 
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MR. SIMMON: Mr. Butler put in evidence yesterday a 
letter from the State Tax Commission of Massachusetts, 
regarding the payment of his last income tax to that State. 
I would like to inquire if he wrote a letter to the State Tax 
Commission telling the reason why he did not file his 
returns after 1940? A. That letter was written in 1941. 
Yes, I did write such a letter. There was an exchange of 
correspondence. I wrote to the Honorable Henry F. Long, 
Commissioner of Corporations and Taxation, Boston, 
Massachusetts, September 9, 1942. 

MR. SIMMON: I wish to offer this letter in evidence 
as Respondent’s Exhibit “B”. 

MR. BUTLER: No objection. 

BY THE BOARD: Exhibit “B” will be received. A. To 
the letter of September 9 Mr. Long acknowledged receipt 
on September 24—no, on September 29 he wrote as fol¬ 
lows: “Dear Mr. Butler: This supplements my letter to 
you of September 24 and is in response to yours of Sep¬ 
tember 9. 

“If you will forward check for $75.60 the clearance that 
you suggest in your letter of September 9 will go forward.” 
That is signed by Henry F. Long, Commissioner, Depart¬ 
ment of Corporations and Taxation. On October 2 I wrote 
to Honorable Henry F. Long, Commsisioner, Department 
of Corporations and Taxation, State House, Boston, 
81 Mass.: 

“Dear Mr. Long: This will acknowledge receipt 
of your letters of September 24 and September 29 in re¬ 
sponse to my letter to you of September 9. 

“‘Herewith I am handing you my check for $75.60 to 
the order of the Commonwealth of Massachusetts and which 
is tendered in full settlement of all claims for income taxes, 
plus interest penalties, etc., which the Commonwealth of 
Massachusetts has against me for all years. 

“In order that my records may be kept straight I will 
appreciate it if you will send me some statement or letter 
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showing that by the above payment I have satisfied all 
claims in regard to Massachusetts income taxes. 

* ‘With my best regards, believe me to be, very sincerely 
yours, Henry F. Butler.” Then followed the letter of 
October 28 which was offered in evidence yesterday. (This 
letter was marked Petitioner’s Exhibit “3”.) 

MR. SIMMON: That’s all. 


EXAMINATION. 

BY THE BOARD: 

Q. Why was it you sold off this property in Maine? 
A. The depression had made farming unprofitable. The 
price of apples had gone down to such a point we were 
barely able to get supplies. We had a large and well- 
equipped plant with apple graders and full equipment. I 
myself was more interested in the practice of law than in 
raising apples. I had rented it to an apple grower from 
Massachusetss who was finding it difficult to handle both his 
Massachusetts orchard and mine. That rental was on a 
profit-sharing basis. I then had an opportunity to sell 
it to an apple grower in the near vicinity and I 
82 figured that would be the best way to handle the 
situation. 

Q. You had other property besides the apple trees, didn’t 
you? Didn’t you say you had chickens? A. Yes, the poultry 
plant. And we disposed of the dairy herd some years back 
—I think while I was still in law school. The poultry plant 
I continued to run, first directly and then on a profit-sharing 
basis. The person directly in charge is responsible for it. 
Thereafter the dwelling house on the poultry plant burned 
and reduced the value of it considerable. The insurance 
company compensated us for it but I sold a part of the 
acreage and retained a part of the acreage. I got rid of 
the portion that was no longer of value to me. 
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Q. When did you sell the orchard? A. April 1939. 

Q. When you came from Boston to Washington what 
was your notion in coming down? To please your father 
or to improve your economic status? A. Very definitely 
to please my father. That was about at the bottom of the 
depression. He was over 75 years old and having difficult 
times. I was well-fixed with the firm of Warner, Stackpole 
and Bradlee and at first I was loathe to make any move 
at all. I came down for two months in the early spring of 
1934. When I came in the fall I borrowed money in order 
to come. 

Q. What was your income during the two or three years 
in Boston before coming down here, from your practice? 
A. Comparatively small. I was a young man in the office 
and was on a beginning salary at $1,800. Up to my last 
year I think the salary from the office, plus outside fees, 
ran round $3,600. 

83 Q. Your first year in Washington was about how 
much? A. The calendar year 1935—may I say, my 
arrangement with father was I was to have from the office 
income a first call on $3,600 per year, regardless of his 
share. 

Q. What happened then—he got the next $3,600? A. Yes. 
At first it was equally divided and then in a short time it 
went to two-thirds for him and the third for me. 

Q. I want to know the actual result in dollars and cents? 
A. (Referring to papers) $4,446.60. 

Q. And it improved after that, I assume? A. Against that 
I took a net loss from professional business of $992.27, 
leaving a balance of $3,454. 

Q. What was that loss? A. Depreciation on buildings in 
Maine. 

Q. What I am interested in was the proceeds of the 
practice of law in Wshington. That would show up, I would 
say, as profits from the partnership, etc.? A. It shows up 
as salaries, wages, commissions, fees, etc., and unless I 
have my work sheet I do not have the breakdown. The 


65 


entire amount of that was not the proceeds from the prac¬ 
tice of law in Washington—it was from other income. At 
least $3,600 was because I had that guarantee. 

Q. What I am trying to get at is whether or not there 
was any material change in your practice of law after 
coming to Washington? A. I will say there has been an 
increase. During the first years there was no net increase 
because living expenses were practically twice as much as 
in Cambridge. From 1939 on there has been an improve¬ 
ment. How much improvement there would have been in 

Boston is speculative. 

84 BY THE BOARD: I have no further questions. 

A. I would like to say one more thing—after you 
excluded my statement as to being admitted to practice in 
Maine, since then we have gone into facts running down to 
the present and I feel my statement should have been 
admitted. 

BY THE BOARD: As a matter of fact I practically 
admitted it. The application is admissible as showing 
your intent and state of mind. The action of the authorities 
whether favorable or unfavorable would not affect me 
because it would just be their decision, whether or not you 
were eligible. You got the benefit of having made the 
application. A. But I think it is relevant in that the ques¬ 
tion comes up—what is my intent. I think it is part of the 
evidence to substantiate my statement that I do intend to 
return to Maine because I am eligible to practice there. 
The application was made in 1942 and I was admitted in 
1943. I think it is as admissible as the question of the value 
of the house I bought in Wshington in 1942. 


RE-CROSS EXAMINATION. 

BY MR. SIMMON: 

Q. May I ask if I am correct in my recollection that you 
stated that after December 31,1939 and December 31,1940, 
the bulk, or the majority, of your bank accounts were in 
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the District of Columbia—bank deposits, I should have 
said? A. I believe so for 1940, but I don’t think it is true 
for 1939. 

Q. How would that compare in 1939? A. Very much 
less. 

85 Q. Less than the total outside of the District? 
A. In 1939 I would say that the total outside of the 

District was considerably more than the amount I had in 
my personal checking account in the District. I have no 
recollection of what we had in the office account. I am not 
considering that my personal account. That was in my 
father’s name with me as joint tenant. 

Q. Can you take your accounts in Maine and Massachu¬ 
setts, New York and the District and give approximately 
what their relative amounts were on December 31, 1939, 
and December 31, 1940? A. I can’t do it now. I can get 
the information for you. 

Q. Can you give the relative amounts in Maine and in 
the District? A. Not from recollection. It is my belief 
that in 1939 they were considerably more in Maine and 
Massachusetts than in the District. 

Q. Can you leave out Massachusetts and compare Maine 
with the District? A. 1939—I think more in Maine than in 
the District. 

Q. In 1940 how did the amount in the District compare? 
A. The amount in the District I believe was more—on 
December 31, I can’t tell you. I can tell you that in the 
fall of 1940 I had received a legacy of $20,000 which was 
banked principally through the District and therefore those 
accounts -would have been considerably larger. A good 
deal of that was disbursed and whether or not it was before 
or after December 31 that year, I couldn’t tell you without 
looking it up. It was very quickly reduced. 

86 1 Q. Are you now saying you don’t know whether 

or not the amount in the District was greater than 
outside? A. At some point I made deposits in those Maine 
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banks partly from these amounts and I don’t know whether 
or not it was before or after December 31, 1940. I can 
get that. 

ME. SIMMON: I think it might be helpful. A. I can get 
that information. 

MR. SIMMON: If the Board please, I will be willing to 
accept a letter from Mr. Butler. 

BY THE BOARD: Will you please address a letter to 
me stating the facts about which Mr. Simmon has inquired, 
and send a copy to Mr. Simmon and it will have the same 
effect as if you testified under oath. A. Yes. 

MR. SIMMON: Yesterday, if I recall correctly, state¬ 
ment was made by Mr. Butler that there were notations 
made on his District personal property tax returns for the 
years during which the District had an intangible personal 
property tax, which indicated that he had stated, or the 
Assessor had determined, he w*as domiciled without the 
District. I have the returns for the last three years, 1937, 
1938, and 1939. I asked for all of them but these are the 
only ones I was able to get—so far, anyway. A. In regard 
to the 1937 personal tax return for the fiscal year ended 
June 30, 1937, covering property owned July 1, 1936, if 
that is the first return I filed then I must have been in 
error in stating I did file for 1935. Regarding this 
87 one, however, it was made out in the office of the 
Assessor and on the occasion of filing my first return 
I conferred with Mr. Russell, which would have been this 
return or the other one which was not found—I conferred 
with C. A. Russell, assistant assessor. I explained the situ¬ 
ation to him, either he or one of his associates made out 
the return in his own handwriting, putting in the facts 
which we discussed and arrived at there. I signed it as 
shown on the back, giving 3010 P Street, Northwest, as my 
address. In discussing this matter with Mr. Russell, which- 
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ever my first return was, he inquired where my legal resi¬ 
dence was. At that time I don’t think we discussed domi¬ 
cile. I stated that I claimed legal residence at 30 Shepard 
Street, Cambridge, Massachusetts. It is my recollection 
that Mr. Russell asked whether or not I paid taxes on 
intangibles in Massachusetts, or elsewhere, and I replied 
that I filed Massachusetts income tax returns and paid 
Massachusetts income taxes; that Massachusetts no longer 
had an intangible tax but taxed income. Thereupon, Mr. 
Russell agreed that I should not be taxable on intangibles 
in thfe District of Columbia and I believe he was the one 
who completed the return, whereupon I executed it, show¬ 
ing my Washington address as 3010 P Street, and acknowl¬ 
edged it before Mr. Russell. Mr. Russell completed the 
return by writing the word “None”. In regard to the 1938 
personal tax return, I also completed it at the office of the 
Assessor. It is my recollection that Mr. Russell was not 
available that year and I explained the situation to one of 
the other officials who wrote in the return, on the face 
88 of the return and endorsed across the list of intangi¬ 
bles—“Pays State Income Tax in Massachusetts.” 
Whereupon, I executed the return, showing my address 
as 3010 P Street and acknowledged it before one of the 
officials in the office of the Assessor. In regard to the 1938- 
1939 return, I also completed it in the office of the Assessor, 
again discussing the situation with Mr. Russell who, I 
think, in his own handwriting inserted that across the face 
of the return after our discussion and endorsed across the 
item of intangibles,—“Pays Income Tax in Massachu¬ 
setts, 30 Shepard Street, Cambridge, Massachusetts.” I 
acknowledged the return before Mr. Russell. I will state 
that in all my discussions with Mr. Russell I contended 
that I maintained legal residence at 30 Shepard Street. 
Whether or not it appears on the return, I don’t know. 

MR. SIMMON: That’s all I have. 
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90 PETITIONER’S EXHIBIT 2. 

Woolwich, Maine, 
December 16, 1940. 

The Selectmen of the Town of Woolwich, 

Woolwich, Maine. 

Dear Sirs:— 

Last summer I told you my wife, Estelle K. Butler, and 
I desired again to be registered as residents, domiciliaries 
and voters in the Town of Woolwich, Maine. However, it 
appeared that we had requested the listing too late to be 
eligible to vote in either the State or the National elections; 
and therefore we decided to do nothing about it until after 
the National elections. 

I am writing you this letter from my place in Woolwich, 
and request that you enroll Mrs. Butler and me on your list 
of registered voters in the Town of Woolwich, and advise us 
that you have done so in order that we may know we will be 
eligible to attend Town Meeting in 1941, and to vote in all 
subsequent State and National elections as long as we main¬ 
tain our residence here. 

If any poll tax is required in connection with such regis¬ 
tration, please notify me and I will immediately send it 
to you. 

We should like to hear definitely from you before the 
end of this year, and hence I enclose a copy of this letter 
so that you may simply endorse your action thereon and 
send it to me. 

Very truly yours, 

HENRY F. BUTLER. 

HFB.b 

Woolwich, Maine. December 1940. 

In compliance with your request, Henry F. Butler and 
Estelle K. Butler have been listed as residents and voters 
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in the Town of Woolwich, and will be eligible to vote in the 
1941 Town meeting and other elections. 

(sgd) F. B. Bailey 
(sgd) James F. Dunton 
(sgd) George E. Wright 

(sgd) Edward V. Reed 
Town Clerk 

91 PETITIONER’S EXHIBIT 3. 

The Commonwealth of Massachusetts 
Department of Corporations and Taxation 
Income Tax Division 

Henry F. Long 
Commissioner 

James W. Hennigan 40 Court Street, Boston 

Collector 

October 28, 1942 

Mr. Henry S. Butler 

Investment Building 
Washington, D. C. 

Dear Mr. Butler: 

This will acknowledge your letter enclosing check for 
$75.60 which has been accepted in payment of your out¬ 
standing income taxes. 

All taxes assessed against you up to this date are now 
paid in full. 

Thanking you very much for your courtesy in this matter, 
I am 

Very truly yours, 

HENRY F. LONG, Commissioner 
Bv: 

m 

(s) James W. Hennigan 

JWH :AMM Collector. 
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92 PETITIONEE *S EXHIBIT 4. 

Annual Report of the Town Officers of the Town of Wool¬ 
wich, Maine, for the Year Ending Feb. 15th, 1937. 

• •••••••• i 

93 TAX LIST, 1936. 

Resident Taxpayers. 

• • • 

Butler, Henry F. $746.65 

«•••••••• 

100 RESPONDENT’S EXHIBIT “A”. 

RECEIPT 

No_ 

1939 Income Tax 1939 j 

Government of the District of Columbia 

Total tax (from item 16) $ None j 

Indicate above the proper amount 
Collector’s Stamp 
Credit 9020 Income Taxes 

Class _ | 

Serial No._ 

$ - 

Cash Check M.O. 

Do not write in above spaces 

If receipt is required fill in name and address below. This 
receipt not valid unless collector’s stamp appears hereon. 

Name, Henry F. Butler (Type or Print). Address, 
Investment Building, Washington, D. C. Make check pay¬ 
able to Collector of Taxes, D. C. Do not detach. Form 
D-40A. District of Columbia. Individual Tax Return for 
Calendar Year 1939. To be filed with the Assessor, D. C. 

7 i 

on or before March 15, 1940. For net incomes of not more 
than $5,000 derived from salaries, wages, dividends, inter¬ 
est, and annuities. Note.—If you derive income, regardless 
of amount, from a profession or business, including farm¬ 
ing, or from rents or sale of property, use Form D-40.) 
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Print Name and Address Plainly. Henry F. & Estelle K. 
Butler, Office at Investment Bldg., Washington, D. C. 
(Name) (Use given names of both husband and wife, if this 
is a joint return.) (Street and number, or rural route) 

• •••••»•• 

The Taxpayers were legal residents of, and domiciled in, 
Cambridge, Massachusetts during the year 1939. They are 
subject to Income Tax in Massachusetts for the year 1939, 
and have made returns and paid taxes as required of resi¬ 
dents under Massachusetts law. This return is filed simply 
to make disclosure of this fact and to advise why no other 
return is made and no tax paid in this jurisdiction. 

• •••••••• 

Subscribed and sworn to by Henry F. Butler before me 
this 13 day of April, 1940. 

(SEAL) Henry S. Goodman 

• •••••••• 

101 RESPONDENT’S EXHIBIT “B”. 

Telephone District 2409 
Cable Address “Reltub” 

Law Offices 

Charles Henry Butler (1882-1940) 

Henry F. Butler 
Gibbs L. Baker 

Investment Building 
Washington 5, D. C. 

September 9, 1942 

Honorable Henry F. Long 

Commissioner of Corporations and Taxation 

Boston, Massachusetts 

Dear Sir: 

Formerly, I was a resident and domiciliary of the Com¬ 
monwealth of Massachusetts, and as such, filed Massachu- 
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setts income tax returns and paid Massachusetts income 
taxes properly due thereon. 

The Auditor of the Commonwealth indicates that there 
are income tax charges against me as follows: 

1937_$18.63 1939_$13.01 

1938-_$29.06 

plus such interest as may have accrued, and desires me to 
verify these charges. 

As you can see from the above letterhead, I am presently, 
though temporarily, in the District of Columbia, and from 
the records presently available to me, it is not clear whether 
there is any amount due from me to the Commonwealth on 
account of income taxes for any of the above-mentioned 
years, and if so, what is the correct amount. My records do 
show that there was a period of time when the Common¬ 
wealth and I were in some dispute as to the amount of taxes 
due, but I believe that has been finally settled on your 
books. 

It is not my intention or desire to fail to pay any amount, 
plus simple interest, which may be due from me to the 
Commonwealth, although I have not been a citizen or domi¬ 
ciliary of the Commonwealth for several years. 

Accordinglv, and without admitting anv liabilitv on mv 
part whatsoever or acknowledging the accuracy of the 
figures stated by the Auditor, but believing that it will be 
the speediest and easiest way to settle this matter to the 
entire satisfaction of all parties, and for that purpose alone, 
using the figures stated by the Auditor as a basis, and 
adding six per cent per annum to each item (to wit 30% 
to the 1937 item, 24% to the 1938 item, and 18% to the 1939 
item) resulting in the following adjustment: 

1937— $1S.63, plus $5.59, total $24.22 

1938— $29.06, plus $6.97, total $36.03 

1939— $13.01, plus $2.34, total $15.35 


Total $75.60 







74 


102 — 2 — 

Honorable Henry F. Long 9/9/42 

I hereby offer to pay to the Commonwealth of Massa¬ 
chusetts in full settlement of all claims against me for 
income taxes for all years through the present time, the 
sum of $75.60. 

May I also say in making this offer of settlement that I 
have no knowledge of any other amount which might be 
due from me, and therefore this offer is intended to cover 
all amounts, plus interest, presently justly due from me; 
however in making any such settlement, I desire definite 
assurance that it is in full and final settlement of all amounts 
which are or may be due from me. 

For your records in looking up this matter, you will 
find that I filed my returns as a resident of 30 Shepard 
Street, Cambridge, Massachusetts, but with the statement 
that I was temporarily residing at 2018 Hillyer Place, 
Washington, D. C., and that correspondence should be sent 
to me at 1011 Investment Bldg., Washington, D. C. You 
will also find that I am presently a resident and domiciliary 
of the State of Maine, have been for several years, and am 
no longer a resident or domiciliary of any town in the 
Commonwealth of Massachusetts. 

Pending receipt of word from you, I am not replying to 
the Auditor of the Commonwealth, as I do not acknowledge 
the amount shown by him as being correct. If we arrive 
at a settlement, I assume that will satisfy the auditor in 
all respects. 

It might interest you to know that for the year 1939, the 
District of Columbia also claimed income tax from me 
which I have paid under protest and in connection with 
which I have filed an application for refund claiming resi¬ 
dence in the Commonwealth of Massachusetts for that year. 
The District of Columbia has also claimed income tax from 
me on account of the calendar year 1940; but has acceded 
to my contention for the calendar year 1941 that I was then 
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a resident and domiciliary of the State of Maine, and 
accordingly not subject to income tax in the District of 
Columbia. As I have told the tax authorities in this juris¬ 
diction, I am perfectly willing to pay just income taxes in 
one jurisdiction, but I have no desire to pay the income 
taxes in two jurisdictions! Whereas, on this basis, I might 
contend that it is reasonable not to pay any additional 
amount on account of 1939 taxes which the Auditor claims, 
nevertheless as it is my firm belief that I was resident of 
the Commonwealth of Massachusetts during that year, and 
accordingly that I was liable for just and proper taxes 
during that year, I am making the offer of payment to you 
at this time and simply hoping that I may be successful in 
recovering a refund from the District of Columbia for 
taxes paid for the same period. 

Very truly yours, 

HENRY F. BUTLER. 

HFB :gm 


Telephone District 2409 
108 Cable Address “Reltub” 

Law Offices 

Charles Henry Butler (1882-1940) 

Henry F. Butler 
Gibbs L. Baker 

Investment Building 
Washington 5, D. C. 

March 17, 1944 

Hon. Laurence Koenigsberger 

Board of Tax Appeals for the District of Columbia 

Washington, D. C. 

Re: Petitions of Henry F. Butler and Estelle K. 
Butler, Docket No. 

My dear Judge Koenigsberger: 

At the hearing before the District Tax Appeal Board in 
the above entitled matters on January 31 and February 1 
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information was requested as to the several cash balances 
standing to the credit of Henry F. Butler in various banks 
as of December 31, 1939, and December 31,1940. Pursuant 
to your instructions the following balances either furnished 
by the Bank or taken from bank statements as of the nearest 
date to the close of the years 1939 and 1940 (and without 
deductions for outstanding unpaid checks) are herewith 
submitted: 

Balance as of Balance as of 

Name and Location December 31 December 31 

of Bank 1939 1940 

Depositors Trust Company, 

Wiscasset, Maine. Time 

Account No. 121 $106.08 $631.38 

Depositors Trust Company, 

Wiscasset, Maine, Checking 

Account 2.45 267.82 

First National Bank of Bath, 

Maine, Time Account No. 8728 105.34 1,612.43 

State Street Trust Company, 

Boston, Mass. Checking 

Account 58.19 53.98 

Yonkers Savings Bank, 

Yonkers, New r York, 

Acct. No. 68203 21.78 213.23 

National Savings & Trust Co., 

Washington, D. C., Checking 

Account No. 120258 279.93 872.25 

3/17/44 

109 Riggs National Bank, 

Washington, D. C. “Special” Account, 

(See explanation below) 

$ 00 


$11,080.51 
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I have not included my office account for the reason that 
during the year 1939 that was a completely joint account 
with my partner, Charles Henry Butler, (who died Feb¬ 
ruary 9,1940) and during a part of 1940 'was a joint account, 
and for the balance of the year was an office business 
account, and not a personal individual account. 

PLEASE NOTE that the Riggs National Bank Special 
Account was not in existence in 1939. It was opened Novem¬ 
ber 14, 1940, by deposit of a legacy which I had received. 
During the year 1940 there were three other deposits in 
that account, (1) proceeds of sale of real estate in Maine, 
(2) amount received on account of executor’s commissions 
(a non-recurring item), and (3) two small stock dividends 
in amount $37.50. 

Accordingly, you will see that if the Riggs National Bank 
SPECIAL Account is eliminated, my balances for the two 
years according to geographic locations were as follows: 


Location 

12/31/39 

12/31 40 

Maine 

$213.87 

$2,511.63 

Massachusetts 

58.19 

53.98 

New York 

21.78 

213.23 

Total Outside of 

District of Columbia 

$293.84 

$2,788:84 

Washington, D. C. 

(National Savings & Trust 

Co. Account only) 

$279.93 

$ 872.25 


It is submitted that if the Riggs Bank account is to be 
taken into consideration, it should be offset against capital 
investments outside of the District of Columbia which 
considerably exceeded it in value. 

Very respctfully, 

/s/ 

Henry F. Butler 

• •••••••• 
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111 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 
Holding a Probate Court 
In re Estate of 

1 SUSAN WHITNEY DIMOCK, 

Deceased. 

Administration No. 55787 

Address of Petitioner: 1011 Investment Building, Wash¬ 
ington, D. C. 

The petition of Henry F. Butler respectfully shows to this 
Honorable Court that: 

1. He is a citizen of the United States and a member of 
the Bar of the District of Columbia, having an office at 1011 
Investment Building, Washington, D. C., is not under any 
legal disability and makes this application as one of the 
executors nominated in the will of the above named 
decedent. 

• •••••••• 

Henry F. Butler 
Henry F. Butler, Petitioner, 
Office and Post Office Address, 

1011 Investment Building, 
Washington, D. C. 

STATE OF NEW YORK ( 

CITY & )ss: 

COUNTY OF NEW YORK ) 

I the undersigned Henry F. Butler, solemnly swear that 
I have read the foregoing and annexed petition by me 
subscribed and the contents thereof: That the facts therein 
stated of my personal knowledge are true, and those stated 
upon information and belief I believe to be true. 

Henry F. Butler 

Sworn to before this 30th day of Oct. 1939. 

J. Edwin Taylor 

[SEAL] Notary Public Kings Co. 

Cert, filed in N. Y. Co. No. 224, Reg. No. OT125 
Commission expires March 30, 1940. 
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119 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Holding a Probate Court 
In Re Estate of 

SUSAN WHITNEY DIMOCK, Deceased. 
Administration No. 55787 

• •••••••• 

Decree for Probate of Will and Issuance of Letters 
Testamentary 

ORDERED, ADJUDGED AND DECREED that said 
will be and is hereby admitted to probate and record as the 
will of all the real and personal property of decedent and 
that letters testamentary be and hereby are granted and 
shall issue to Cloyd Heck Marvin and Henry F. Butler as 
executors named in said will, provided they first file their 
joint undertaking in the penal sum of Ten Thousand Dol¬ 
lars with surety approved by the Court conditioned for the 
faithful performance of their trust. 

BOLITHA J. LAWS. 

120 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Holding a Probate Court 

In re Estate of 

MAY PALMER DEPEW, Deceased. 
Administration No. 57,354 
Address of Petitioner: 1011 Investment Building, 
Washington, D. C. 

The petition of Henry F. Butler respectfully shows to 
this Honorable Court that: 

1. He is a citizen of the United States and a member of the 
Bar of the District of Columbia, having an office at 1011 
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Investment Building, Washington, D. C., is not under any 
legal disability and makes this application as one of the 
executors nominated in the will of May Palmer Depew, 
deceased. 

122 7. Testatrix in Item Thirteenth of her will pro¬ 
vided as follows: 

“I nominate, constitute and appoint my friend, CHARLES 
HENRY BUTLER, having an office in the District of Co¬ 
lumbia, and my cousin, MARION WISE GLOVER, of the 
District of Columbia, and UNITED STATES TRUST 
COMPANY OF NEW YORK Executors of this, my will, 
and in case Charles Henry Butler or Marion Wise Glover 
should predecease me or they or either of them should not 
qualify as such Executor, or after having qualified as such 
should die, resign or otherwise be unable to continue to act 
as such Executor, then in any of such events, I nominate 
constitute and appoint HENRY F. BUTLER, also having 
an office in the District of Columbia, in their place and 
stead or in the place and stead of either of them as Executor 
of this will, and I direct that mv Executors shall not be 
required to furnish bond or more than minimum bond or 
surety or sureties on their official bonds as the Court may 
direct or other security for the faithful performance of 
their duties hereunder . . . 

Charles Henry Butler died on or about February 9, 1940; 
Marion Wise Glover, United States Trust Company of New 
York and Henry F. Butler are ready and willing to qualify 
as executors designated in said will. 

WHEREFORE, petitioner prays: 

123 3. That letters testamentary issue to Marion Wise 
Glover, United States Trust Company of New York 

and Henry F. Butler, this petitioner, as executors named in 
the will. 

• •••••••• 
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Henry F. Butler 
HENRY F. BUTLER, 
Petitioner. 

1011 Investment Building, 
Washington, D. C. 

Henry F. Butler 
HENRY F. BUTLER, 

Attorney for Petitioner. 

WASHINGTON ) 

)ss: 

DISTRICT OF COLUMBIA) 

I, the undersigned Henry F. Butler, solemnly swear that 
I have read the foregoing and annexed petition by me sub¬ 
scribed and know the contents thereof; that the facts 
therein stated of my personal knowledge are true and those 
stated upon information and belief I believe to be true. 

Henry F. Butler. 

Subscribed and sw’orn to before me this 30th day of 
September, 1940. 

James H. Noble, 

Notary Public . 

My Commission Expires Jan. 16, 1944. 

*•••••••• 

124 IN THE DISTRICT COURT OF THE 

UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

Holding a Probate Court 

In re Estate of ) 

) 

MAY PALMER DEPEW,) Administration No. 57354 

) 

Deceased.) 
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Order for Probate and Letters Testamentary with General 

Undertaking 

• •••••••• 

ADJUDGED, ORDERED and DECREED That the said 
will be and is hereby admitted to probate and record as a 
will of real and personal property, and that letters testa¬ 
mentary are granted and shall issue to Marion Wise Glover, 
United States Trust Company of New York and Henry F. 
Butler, the executors named in said will, provided they first 
file their undertaking in the penal sum of two hundred 
thousand dollars ($200,000.00) with surety approved by the 
Court, conditioned for the faithful performance of their 
trust, and provided United States Trust Company of New 
York files a power of attorney in compliance with Title 29, 
Sec. 88 of the Code of Laws for the District of Columbia. 

Jesse C. Adkins, 

Justice. 

• • • 

127 TRANSCRIPT OF TESTIMONY TAKEN 

! AT WASHINGTON, D. C., ON JULY 20,1944 

• •••••••• 

128 MR. BUTLER: I offer, in response to your re¬ 
quest (addressing the Board) copy of my applica¬ 
tion for admission to practice in the District of Columbia, 
together with photostatic copy so the original can be 
returned. I offer the original and ask leave to withdraw it 
and offer the photostatic copy. 

MR. WALKER: That is satisfactory with me. 

BY THE BOARD: It will be marked Exhibit “5” and 
received in evidence. 

MR. BUTLER: In conjunction with that exhibit, I would 
like to state that in applying for admission to practice it 
was my understanding, and I trust the Board will take 
judicial notice of that fact, that in the questions to be 
answered by applicant, 1(c) called for the applicant's local 
mail address, which I gave, which was correct, 3010 P 
Street, the place where I was then residing in the District 
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while here. In contrast, you will note that question 2(c) 
calls for the applicant’s legal residence at the time he was 
admitted in the State from which he is coming, which I 
gave, as was correct, as Cambridge, Massachusetts.' 

There certainly is a difference between residence and legal 
residence. On the outside you w’ill find further address— 
on the reverse side, which is Investment Building, office 
address. That was also correct. 

129 I also call your attention to the fact that the Board 
of Bar Examiners were cognizant of this fact for the 

reason that this application was filed in November 1934, at 
which time I had been practicing less than five years in 
Massachusetts and the application was denied by Chief 
Justice Wheat in a letter, which I cannot produce because 
I cannot find it, either with the Board of Bar Examiners or 
my files, but according to the best of my recollection, and 
also to the best of the information I could obtain from 
making inquiries, was on the basis I had not fulfilled the 
non-residence requirement of five years practice. That was 
the rule then and it is practically the same rule today. 

BY THE BOARD: You mean there is no official record 
anywhere as to the action taken on the application of 
November 12, 1934? 

MR. BUTLER: The extent of the record which I can find 
in the official files, and also my own files, appears only in a 
letter which I received from John Paul Earnest, the chair¬ 
man, dated December 27, 1934, of which I do not have the 
original, and of which the Board of Bar Examiners has 
made available to me the carbon copy. I received that 
letter. 

BY THE BOARD: Do you want to offer this letter in 
evidence ? 

MR. BUTLER: Yes, I wish to offer the carbon copy from 
the files of the committee. I have a copy of it. 

130 MR. WALKER: I would prefer to have Miss 
Ashley testify to this carbon copy as a matter of 

record. 
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BY THE BOARD: Hold that up until Mr. Butler gets 
through. 

MR. BUTLER: That letter indicates— 

BY THE BOARD: Don’t tell me what it indicates. If you 
want to put it in and prove it by Miss Ashley, all right. Then 
I will read it myself and I can determine what it indicates. 


MISS MABEL ASHLEY, being first duly sworn on be¬ 
half of the petitioner herein, deposes and says: 

Direct Examination 
BY MR. BUTLER: 

Q. State your name. A. Mabel E. Ashley. 

Q. Miss Ashley, I show you carbon copy of a letter? A. 
This carbon copy came to Mr. Laskey’s office, where I am 
employed. I am employed in the office of Mr. John Laskey, 
who is a member and acting chairman of the Committee on 
Admissions and Grievances of the District Court of the 
United States for the District of Columbia. This letter 
came to Mr. Laskey’s office with the application which has 
been admitted, from the office of the committee. It was 
brought to Mr. Laskey by Mrs. Nichols who is clerk in the 
office of the committee. 

131 MR. WALKER: I have no objection. But just 
one question. You don’t know, of your own personal 
knowledge, whether or not this is a true carbon copy of the 
letter sent by the chairman to Mr. Butler? A. No, I have 
no personal knowledge. This was brought over at Mr. 
Laskey’s request from the files of the committee with the 
application just admitted. 

MR. WALKER: I have no objection. 

BY THE BOARD: The carbon copy of the letter will be 
received in evidence as petitioner’s Exhibit “6” and with¬ 
drawn and a typewritten copy of the carbon copy substituted 
in place of it. 
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BY THE BOARD: Miss Ashley, the carbon copy does not 
indicate by whom it was signed. It has the word “Chair¬ 
man” at the bottom, and the initials “ JPE” in the corner. 
A. That was John Paul Earnest. He was chairman of the 
Board at that time, or secretary. 

BY THE BOARD: Which was it? A. I am not sure. 

BY THE BOARD: He signed as chairman ? A. Then he 
was chairman at that time. 

MR. BUTLER: May I continue with my statement? The 
reason given by Chief Justice Wheat for rejection was I 
had not complied with rule five, and that was that I had not 
practiced for five years in Massachusetts. On the basis of 
that I prepared a memorandum, of which I do not 
132 have a copy and I can find no such copy, requesting 
the court under special circumstances and where the 
applicant intends to maintain his main law office in the 
District of Columbia, to waive the five-year period and 
admit me on the basis of practice of law for more than 
four years in Massachusetts. 

That was not acted on favorably. I don’t think there 
was a formal denial, however. The Board of Bar Examiners 
had returned to me my application, together with denial, 
and on December 26, 1934,1 wrote John Paul Earnest,— 

BY THE BOARD: If you wrote a letter on December 
26 where is the letter? 

MR. BUTLER: I offer the original letter which I wrote 
to Mr. Earnest on December 26. 

MR. WALKER: (Examining the letter) 

BY THE BOARD: Any objection? 

MR. WALKER: No. 

MR. BUTLER: I ask leave to substitute copy. 

BY THE BOARD: The original letter will be received as 
Petitioner’s Exhibit “7” and carbon copy substituted for 
the original. 

MR. BUTLER: Under rule five of the rules of the Su¬ 
preme Court of the District of Columbia as published in 
1935, which was the then pertinent rule— 
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ME. WALKER: I object to that. 

BY THE BOARD: This correspondence was in 1934, 
wasn’t it? 

133 MR. BUTLER: I say it was the rule pertinent in 
1934. 

BY THE BOARD: That may be so, but that book (indi¬ 
cating book which Mr. Butler had in hand) does not prove 
it. It is dated 1935. 

MR. BUTLER: May I again ask Miss Ashley to testify— 

BY THE BOARD: I don’t think she is competent. (Ex¬ 
amining the book) I don’t think Miss Ashley is competent 
to testify what the rules of the court were at any given time. 
I don’t think you would pretend to be yourself, would you? 
She is not a lawyer? A. Yes, I’m a lawyer. I’m a member 
of the bar. No, I wouldn’t pretend to be, but if they are 
the rules applicable to the committee I do know. Of course, 
I couldn’t testify to them. 

BY THE BOARD: Not as to the date of any particular 
rule even as to admissions? A. No, not as to the exact date 
any admissions were made. I could only testify as to the 
rules that have been in force and under which the com¬ 
mittee has been operating and that I know as to that. The 
ones printed in this book of November 1935, there has been 
no change in those provisions for a number of years before. 

BY THE BOARD: Are you willing to accept that? 

MR. WALKER: No, sir, I don’t. 

BY THE BOARD: I will have to exclude it. 

Miss Ashley is a private employee of Mr. Laskey and has 
no official connection with the committee. A. I am a member 
of the bar and have been. 

134 MR. WALKER: I object. The only person com¬ 
petent is the clerk of the court or one of the judges. 

BY THE BOARD: I wouldn’t say that. A certified copy 
would be sufficient. 

MR. WALKER: Yes, or a certified copy. 

(OFF THE RECORD DISCUSSION) 
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MR. BUTLER: I will ask leave to furnish satisfactory 
evidence of the rules here in 1934 and 1935, if I may have 
leave to file that in satisfactory form. 

BY THE BOARD: Within what period of time! 

MR. BUTLER: Within ten days. 

BY THE BOARD: All right, within ten days and that 
time will not be extended. 

MR. BUTLER: In view of the existing rule of the Court 
I did nothing further in regard to the application, but a 
year later called attention to it, orally, and therefore I have 
no written record, to the chairman of the Board of Bar 
Examiners to the fact I had continued to be a resident 
practitioner in the Commonwealth of Massachusetts for the 
requisite five years, and thereafter I was notified that on 
the rule of comity my admission had been moved and ac¬ 
cepted and I was admitted to practice before the Supreme 
Court of the District of Columbia. 

(Off record discussion) 

135 MR. BUTLER: I offer in evidence printed pamph¬ 
let purporting to be excerpts of the statutes and rules 
in Massachusetts, published by the Board of Bar Examiners 
October 1939. It contains excerpts of the statutes and rules. 

MR. WALKER: I have no objection to it going in as 
being a printed pamphlet purporting to quote certain sec¬ 
tions of the law of Massachusetts, and to being certain rules 
of the judicial committee of the Board of Bar Examiners 
of Massachusetts. I cannot admit that the pamphlet is a 
true copy, neither can I dispute those rules or statutes. 

BY THE BOARD: Mr. Walker, are you objecting to the 
admission of this. By consenting to it being admitted you 
don’t admit the truth of it, but I am trying to find out, do 
you object to it being admitted at all. 

MR. WALKER: I don’t object to it being admitted in 
that form for what it is worth. I will not admit that is the 
law of Massachusetts or the rules of the Bar Examiners. 
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BY THE BOARD: If it is admitted and not contradicted 
I will have the right to find it is what it purports to be. It 
is not up to me to go out and find affirmative proof. 

MR. WALKER: It is easily checked. 

BY THE BOARD: You have that right if you want to 
and by consenting to its admission you do not preclude 
yourself. 

136 MR. WALKER: I will admit it subject to my veri¬ 
fying the statements in there. 

BY THE BOARD: You have ten days and that time will 
not be extended. Are you offering that as to what the law 
was as of a particular date? 

MR. BUTLER: Yes, of the Commonwealth of Massachu¬ 
setts, and of the rules of the Board of Bar Examiners of 
the Commonwealth of Massachusetts, what they were in 
both 1934 and 1935 at all times relevant to this issue. 

BY THE BOARD: I can understand when you say 1934 
and when you say 1935, but when you say “at all times 
relevant to this issue” I don’t know what you mean. 

MR. BUTLER: From the time of my application for ad¬ 
mission to practice before the Supreme Court of the District 
of Columbia in 1934 through the date of my admission to 
practice in 1935. 

MR. WALKER: I object to its admission in evidence. It 
is dated 1935. There is nothing to show these quotations 
were in force and effect in 1934 and 1935. 

BY THE BOARD: I think his objection is valid as to the 
statutes, but not as to the Board of Bar Examiners. You 
will see they purported to be valid as of a certain date in 
1934. 

137 MR. WALKER: (Examining book) I think I am 
going to have to object to the admission of the whole 

thing. 

MR. BUTLER: Then I ask leave to obtain certified copy 
and file it. 

BY THE BOARD: You will be granted ten days for that 
purpose. 
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MR. WALKER: My objection is, of course, that it is not 
the best evidence. 

MR. BUTLER: I also ask leave to file as evidence a letter 
from the chairman of the State Bar Examiners of the Com¬ 
monwealth of Massachusetts, regarding the interpretation 
of the rules of that Board to the effect that Massachusetts 
does not require persons coming from other states to be 
legal residents or domiciliaries in the Commonwealth of 
Massachusetts in order to be admitted to practice on comity 
and on motion. 

BY THE BOARD: What is the relevancy of that issue in 
this matter? 

MR. BUTLER: An attempt is made here to show that I 
held myself out to the Bar Examiners and to the District 
Court to either being a legal resident or domiciliary of the 
District at the time I applied for admission to practice here 
and at the time I was admitted. And I am introducing 
evidence to show that while I stated, as was required in the 
application, that my local residence w*as 3010 P Street in 
the District, that was not a statement of legal resi- 
138 donee or domicile and that both the Bar Examiners 
and the District Court required that, at least until 
action was taken on my application, I must have been a 
resident practitioner in the Commonwealth of Massachu¬ 
setts in order to have fulfilled the requirement of five years 
non-resident practitioner before being admitted to practice 
in the District. 

My hope was your Honor would take judicial notice that 
under comity residence or domicile was not required on the 
part of the applicants applying in the District and coming 
from Massachusetts. 

BY THE BOARD: I haven’t heard any contention made 
that it was. 

MR. BUTLER: There has been objection as to these 
various rules which I had hoped would be admitted without 
objection—excerpts and copies. 

BY THE BOARD: All right, proceed. 
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MR. BUTLER: I have no more from Miss Ashley. 

BY THE BOARD: All right, you may go or stay—as you 
like. A. I think I will go then. 

MR. BUTLER: I think tliat is all I have to say on the 
question of admission. 

BY THE BOARD: All right. 

139 MR. WALKER: When -were you admitted to the 
bar of the Court of Appeals of the District! 

MR. BUTLER: 1934. 

MR. WALKER: And have you been admitted to the bar 
of the Supreme Court of the United States! 

MR. BUTLER: In 1933, yes. 

MR. WALKER: That is, you were admitted to the bar 
of the Supreme Court of the United States before you were 
admitted to the Court of Appeals! 

MR. BUTLER: Yes. 

MR. WALKER: Have you since your admission gotten 
a certificate of good standing from the clerk of the United 
States Court of Appeals! 

MR. BUTLER: Yes. 

MR. WALKER: What year did you get the last one! 
MR. BUTLER: I believe the last one was January 1943. 
I think that is the only one I obtained. I am not sure. 

MR. WALKER: No further questions. 

MR. BUTLER: In your Honor’s letter of June 21, 1944, 
I was asked for my application for membership of the Bar 
of the Court of Appeals. I have been informed by the clerk 
that at the time I was admitted no application was required. 
I was admitted on motion of my father, Charles Henry 
Butler. In the rolls book I gave my address as Cambridge, 
Massachusetts. That is all on that question. 

140 BY THE BOARD: WThat date was that. Do you 
have a copy of your enrollment! 

MR. BUTLER: No. 

BY THE BOARD: Are you willing to have the whole 
statement as to what the roll book contains, go in! 



91 


MR. WALKER: I will admit you had to file no application 
for admission to the Court of Appeals at that time in 1934. 

BY THE BOARD: I think the document of the Court of 
Appeals should be here. 

MR. WALKER: There was no application at that time. 
It is simply a written motion by the attorney moving the 
admission. 

BY THE BOARD: That would show its date. 

MR. BUTLER: 1 was admitted to the United States Court 
of Appeals March 5, 1934, and if a certified copy of that 
record is desired I will obtain whatever the Court of Ap¬ 
peals has. 

BY THE BOARD: I asked you a month ago to furnish it. 

MR. BUTLER: Your Honor asked how* I described my¬ 
self in my application for membership and there was no 
application. 

BY THE BOARD: I want whatever record there is. If 
you are going to testify about it at all I want whatever 
record there is in the Court of Appeals in regard to your 
application for membership, if any, and as to your admis¬ 
sion to membership, if any. 

141 BY MR. BUTLER: I offer in evidence, in response 
to your inquiry, offer a letter which I received from 
Joseph W. Stew*art, clerk of the United States Court of 
Appeals, dated June 28,1944. 

BY THE BOARD: (Reading letter. Let me have the rules 
of the Court of Appeals). Any objection, Mr. Walker? 

MR. WALKER: No. 

MR. BUTLER: I ask permission to substitute photostatic 
copy, which I have compared. 

BY THE BOARD: The exhibit will be marked Peti¬ 
tioner’s Exhibit “8” and received in evidence. 

MR. BUTLER: Your Honor also asked that I show how 
I described myself in the publication against creditors 
against the Depew and Dimock matters. 
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I tender in evidence a photostatic copy of the notice to 
creditors in the May Palmer Depew estate as it was exe¬ 
cuted by me, and the other executors, and filed by me in the 
office of the Register of Wills. I don’t have the original 
because it is in the office of the Register of Wills and I will 
offer a further certified copy which I think will prove this 
document. 

BY THE BOARD: Where is the certified copy ? 

MR. BUTLER: I wish to offer this particular copy in 
evidence for reasons which will appear later. 

BY THE BOARD: They do not appear now. 

142 MR. BUTLER: I also offer a certified copy of the 
notice to creditors in the May Palmer Depew estate 
as furnished to me by the Register of Wills. 

MR. WALKER: I object to this but I don’t object to that 
—I don’t object to Exhibit “9”, but I object to the uncer¬ 
tified copy. 

BY THE BOARD: How do they differ? 

MR. BUTLER: The uncertified copy does not describe 
the executors as of any place, and that is very important 
and relevant to this issue in response to your Honor’s 
inquiry. My purpose being to show that in response to 
your inquiry how I describe myself. I do not describe 
mysblf as of any place. A clerk in the Register of Wills 
office subsequently purported to fill in the description—I 
did not. And I think you will find that is relevant. 

BY THE BOARD: Where did you get this photostatic 
copy which has been marked Petitioner’s Exhibit “10” for 
identification—where did you get that? 

MR. BUTLER: I had that photostatic copy made. I was 
attorney for the estate as well as one of the executors, and 
in order to have the notice executed by one of the co- 
executors, the United States Trust Company of New York, 
I had to send a form furnished by the office of the Register 
of Wills to New York. When 1 received the form back I 
had a photostatic copy made, showing execution by the 
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three named executors. You will notice that in the 

143 form furnished by the office of the Register of Wills 
there are certain blanks, among them—where the 

subscriber is of. The notice was filed by me with one of the 
officials of the Probate Court, the clerk, or register of wills 
or the deputy register of wills, in the exact form shown by 
the photostatic copy marked Petitioner’s Exhibit “10”. 

BY THE BOARD: I asked you a question. 

MR. BUTLER: I have answered it. 

BY THE BOARD: I think possibly you have. In other 
words, this photostatic copy was made before it was filed 
in the office of the Register of Wills? (Exhibit “10” for 
identification). 

MR. BUTLER: Yes, your Honor. 

BY THE BOARD: Made by you? 

MR. BUTLER: Ordered by me. Caused to be made by 
me, yes. That answers your question, your Honor. 

Do you want to cross-examine on this before we go on to 
the other case? 

MR. WALKER: Do I understand that this Exhibit “10” 
for identification, is a photostatic copy made of this notice 
before it was filed in the Register of Wills office? 

MR. BUTLER: Yes. 

MR. WALKER: Do I understand that the address given 
on that notice, the Investment Building, Washington, D. C., 
was not put on there by you? 

MR. BUTLER: That was put on by me, yes. 

144 MR. WALKER: That’s all. 

BY THE BOARD: Any objection to Petitioner’s 
Exhibit “10”? 

MR. WALKER: No. 

BY THE BOARD: Exhibit “10” will be admitted. 

MR. BUTLER: In further response to your Honor’s 
request, I offer in evidence certified copy of form of notice 
to creditors in the Susan Whitney Dimock estate as fur¬ 
nished me by the Register of Wills. 

MR. WALKER: No objection. 
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BY THE BOARD: It will be marked Petitioner’s Exhibit 
“11” and received in evidence. 

MR. BUTLER: I wish to state that when I filed—the 
notice to creditors in the Dimock estate I was not described 
as of any place. That line was also blank. The line was 
blank when I filed it in the office of the Register of Wills 
and I didn’t know what had been filled in until after the 
receipt of your Honor’s letter when I checked up on it. 

I will further say, when these two notices were printed I 
didn’t personally check them in the newspapers because I 
had one of my associates check as to the proper dates, etc., 
and he reported to me they were right and I didn’t person¬ 
ally read the notices. 

I call vour Honor’s attention to the fact that certain 
portions of the form are in script and other portions are 
typewritten. 

145 I will make the statement that the description of 
the subscribers as of the District of Columbia defi¬ 
nitely was not on the form executed by me and filed by me, 
and to the best of my recollection and belief none of the 
other typewritten portions was on the form as executed and 
filed by me. 

That is all. 

MR. WALKER: Do I understand that you filed the 
notice to creditors without the notice being completely 
filled in at the time you signed it ? 

MR. BUTLER: I did. 

MR. WALKER: Did you read the notice? 

MR. BUTLER: I did.' 

MR. WALKER: Did you deliberately—that was your in¬ 
tention to leave that blank on the first line? 

MR. BUTLER: There was no intention in that regard. 
That is the way these notices are prepared. I was always, 
and I think all other executors are instructed not to fill in 
any of the other portions. 
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MR. WALKER: As a matter of fact, were you instructed 
not to fill in this particular notice? 

MR. BUTLER: Yes. To answer that question fully—I 
was not told simply to leave that part blank. I was told not 
to fill in anything else but sign my name and give my address 
to which claims were to be sent, which I did—Henry F. 
Butler, Investment Building, Washington, D. C. 

146 MR. WALKER: At the time of filing this notice 
did you understand it would be filled in by the clerk 

of the Probate Court? 

MR. BUTLER: I didn’t think—I don’t think I gave it 
much thought. I would assume it must have to be com¬ 
pleted. 

MR. WALKER: By the clerk? 

MR. BUTLER: Probably by the clerk—not by me. Until 
this question came up recently, I didn’t know—I wondered 
on at least one occasion just what was supposed to go in 
there “subscriber of” and I wondered. I didn’t pay much 
more attention to it. There was no deliberate omission and 
for no purpose, except to comply with instructions. 

BY THE BOARD: Referring now to Exhibit “11”, which 
is the Dimock case. After that notice had been published 
as required by statute, did you file certificate in the court 
to the effect it had been so published? 

MR. BUTLER: Such certificate was filed, undoubtedly. 

BY THE BOARD: That is not what I asked you. 

MR. BUTLER: I don’t know whether I filed it or one of 
my associates. The certificate, if my recollection is cor¬ 
rect, is made out by the several papers in which the notice 
is published. 

BY THE BOARD: Did you file the certificate? 

MR. BUTLER: I don’t remember. 

BY THE BOARD: Did you file the certificate in the 
Depew case? 

MR. BUTLER: I don’t remember. 

147 BY THE BOARD: As to both these cases, or either, 
did you furnish to the clerk in the office of the Regis- 
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ter of Wills, or to any one in that office—give information 
from which that blank on the top line after the word “of ” 
could have been filled in? 

MR. BUTLER: None orally, and nothing beyond what 
appears on the form of notice as executed. That is my 
signature, with my address as the Investment Building, 
"Washington, D. C. Specifically, nothing in the petition, 
copies of which have been filed with your Honor, in which 
you will find I was described as a citizen of the United 
States with offices in the District of Columbia, and in which 
there is no statement as to residence, legal residence or 
domicile. 

BY THE BOARD: Why not? 

MR. BUTLER: Because I was not a resident of the 
District of Columbia. Now I must testify from recollection 
at this point because you are going back a number of years. 
My recollection is, in the Dimock estate, which vras the first 
of these, that question was discussed—my recollection is, 
my father who drafted the petition, informed me he had 
discussed that matter with some one in the Register of 
Wills office, whether in connection with that petition or some 
other petition he filed, I don’t know, and that such a de¬ 
scription was satisfactory. 

BY THE BOARD: You don’t know with whom he dis¬ 
cussed it? 

BY MR. BUTLER: No, I don’t. I do know this—that I 
discussed with my father how it should be drafted, 
14S either to state I was a resident then—it would have 
been of Massachusetts I claimed—or to leave it blank, 
and the form used was his suggestion. 

BY THE BOARD: Why was it necessary for the matter 
to be the subject of any discussion at all? Did you have any 
doubt at that time as to whether or not you were a resident 
of the District or of Massachusetts? 

MR. BUTLER: Not the slightest. The question was to 
comply with the rules of the court. 


97 


BY THE BOARD: The rules require citizenship to be 
stated. 

MR. BUTLER: It was. 

BY THE BOARD: And residence? 

MR. BUTLER: And the residence was not stated. 

BY THE BOARD: It was required to be stated by the 
rules? 

MR. BUTLER: Yes, your Honor. 

BY THE BOARD: Then why was it necessary, or what 
was the occasion for any discussion between you and your 
father as to why the rules should be complied with. 

MR. BUTLER: I testified that in numerous documents I 
was in the habit of describing myself with offices in the 
District of Columbia. I stated legal residence as of Mas¬ 
sachusetts or Maine, as the case may be, and the question 
under discussion with my father was whether or not a state¬ 
ment to the effect that I had offices in the District of Co¬ 
lumbia did satisfy the rule, not as claiming residence but 
as furnishing a petition which the court would accept. 
149 BY THE BOARD: Why would you discuss with 
your father the furnishing of a petition which the 
court would accept when the rule was very plain as to re¬ 
quirements? 

MR. BUTLER: Because, your Honor, I was always con¬ 
scious of the fact I was not a resident of the District of 
Columbia and always careful either to state affirmatively 
that I was not a resident, or resident elsewhere, or otherwise 
comply with any regulation, not for the purpose of mislead¬ 
ing any one but for the purpose of being accurate, as I have 
consistently been, I believe. Any two attorneys are likely 
to discuss those things during a period. I think you will 
agree with me on that. 

I was going to say it was also my recollection that follow¬ 
ing the execution of this petition in the Dimock estate and 
offering it at the office of the Register of Wills, I talked with 
some one in regard to whether or not such description was 
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adequate and further stated I claimed to be a legal resident 
of Massachusetts. I don’t think I used domiciliary. And it 
is my recollection that the person with whom I talked, who 
was probably a clerk, stated that the petition appeared 
adequate, and that if currently I was living in the District, 
rather than in say Chevy Chase, Maryland or Virginia, no 
power of attorney would be required. I think this infor¬ 
mation was entirely wrong and I have no recollection of 
with whom I talked. 

150 ! BY THE BOARD: What I am trying to find out is 
this—the requirements of the rule were perfectly 
plain and they required statement of citizenship and resi¬ 
dence. What I am trying to find out is why you didn’t 
comply with that instead of making it the subject of dis¬ 
cussion with your father, with the clerk of the court, or any 
one else. 

MR. BUTLER: Your Honor, I suppose I discussed each 
paragraph of the petition with my father, including that one. 

MR. WALKER: At the time you offered the petition for 
filing with the Register of Wills you knew the rules required 
the recitation of residence? 

MR. BUTLER: Yes. 

MR. WALKER: You also knew the clerk of the Probate 
Court was not the proper one to pass on the sufficiency of the 
petition? 

MR. BUTLER: The Court, of course, is the proper one 
to pass upon the sufficiency of the petition. 

BY THE BOARD: Do you want to examine yourself on 
re-direct? 

MR. BUTLER: Your Honor inquired why I deliberately 
failed to insert my residence. 

BY THE BOARD: I am not aware that I asked any such 
question. 

MR. BUTLER: I understood it went to that general issue. 
I would like to add one thing. I have never objected to tell¬ 
ing any one where I claimed legal residence and domicile. 
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I think I have said that. And in another case which recently 
arose I explained the situation to the Register of 
Wills. 

151 BY THE BOARD: What date was that? 

MR. BUTLER: In June of this year, which is much 
later than any of these. 

BY THE BOARD: I don’t think that would have any 
particular bearing on your status in 1940, particularly after 
filing of this petition? 

MR. BUTLER: No, but at that time I discussed with the 
Register of Wills as to how important that issue was. 

BY THE BOARD: I don’t think we can let his opinion 
come through you. I will add this to it—the requirement 
that the petition should state the citizenship and residence 
is and was contained at that time in the rules of the Court. 

Anything else you want to add in light of what I have 
said? 

MR. BUTLER: Nothing else. 

• •••••••• 

152 PETITIONER’S EXHIBIT 5. 

SUPREME COURT OF THE DISTRICT OF COLUMBIA 
Application of Henry Franklin Butler for admission to the 

Bar. 

In General Term. 

TO THE HONORABLE THE CHIEF JUSTICE 

AND ASSOCIATE JUSTICES OF SAID COURT: 

I, THE UNDERSIGNED, respectfully apply for admis¬ 
sion to practice as an Attorney and Counsellor at Law 
before the Bar of the Supreme Court of the District of 
Columbia, and ask that my answers to the following ques¬ 
tions be considered as a part of this application. 

QUESTIONS TO BE ANSWERED BY APPLICANT 
1. (a) Give your full name, ( b ) age, ( c) residence. 

(a) Henry Franklin Butler (b) 38 
(c) 3010 P Street, N. W., Washington 
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2. (a) Of what court are you a member of the Bar? ( b ) 
When were you admitted to such Bar? (c) What was 
your legal residence at the time of such admission? 
( d ) Have you practiced law since your admission, 
and if not, what business have you been engaged in 
since then? 

(a) Supreme Judicial Court of Massachusetts 

( b) October 22, 1930. 

(c) Cambridge, Massachusetts 

( d ) Practiced law continuously. 

• •••••••• 

Signature of Applicant HENRY F. BUTLER. 

• ••*••••• 

(Front Cover) 

SUPREME COURT OF THE DISTRICT OF COLUMBIA 

In General Term 
APPLICATION OF 
Henry Franklin Butler 
FOR ADMISSION TO THE BAR 
Investment Building 
Applicant's address in Washington. 

• •••••••• 

153 PETITIONER’S EXHIBIT 6. 

December 27 4 

Henry F. Butler, Esq. 

Investment Building 
Washington, D. C. 

My dear Mr. Butler: 

I have your letter of the 26th instant, with application for 
admission to the Bar, and the required certificate from 
Massachusetts. I sent you some time since the letter of 
Chief Justice Wheat denying your admission under the 
recent amendment of Rule 5 of the Court. 
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Should there be any change in the Courts attitude toward 
your application, I will promptly advise you. In any 
event, you will be eligible for admission under the five year 
practice rule next October, and I will be glad to present 
your name to the Court the second Monday in November 
following, as that will complete the five year period of 
practice required by our rule. 

With the compliments of the season, I am 

Very truly yours, 


Chairman. 

JPE/dm 

154 PETITIONEE’S EXHIBIT 7. 

Law Offices Telephone District 2409 

Charles Henry Butler Cable Address ‘ ‘ RELTUB ’ ’ 

Henry F. Butler 

Investment Building 
Washington, D. C. 

December 26,1934 

John Paul Earnest, Esq. 

Chairman, Board of Bar Examiners 
for the District of Columbia 
Tower Building 
Washington, D. C. 

My dear Mr. Earnest: 

Enclosed is my application for admission to the Bar of 
the Supreme Court of the District of Columbia together 
with necessary credentials from the Supreme Court of the 
Commonwealth of Massachusetts, which you recently re¬ 
turned to me in view of Chief Justice Wheat’s letter to you, 
and which I again wish to file with the Board in case there 
is any change in the policy of the Supreme Court. 
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I hope if any applicant is admitted by virtue of the recent 
amendment, my application may again be considered. Ac¬ 
cording to the present interpretation, it appears to me that 
I would be eligible if I came from a non-comity state, but 
because I come from a state with which there is partial 
comity, I am not eligible. Such a situation is anomalous, 
and it occurs to me that the Court may revise its interpre¬ 
tation of the rule. 

Will you be good enough to let me know if at any time I 
become eligible, and if there are any further steps which I 
should take in applying for admission? 

Very truly yours, 

/s/ Henry F. Butler 
Henry F. Butler 

HFB :JV 
Encs. 

155 1 PETITIONER’S EXHIBIT 8. 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
WASHINGTON, D. C. 

JOSEPH W. STEWART, Clerk 

June 28, 1944 

Henry F. Butler, Esquire 
Investment Building 
Washington, D. C. 

My dear Mr. Butler: 

Receipt is acknowledged of your letter of June 26 reading 
as follows: “Will you be good enough to inform me whether 
at the date of my admission to practice before the United 
States Court of Appeals for the District of Columbia any 
form of application was required, and if so, will you be 
good enough to furnish me with a certified copy of my 
application. If no application was required, will you be 
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good enough to inform me whether there was at the time 
of my admission any requirement that an applicant be a 
legal resident or domiciliary of the District of Columbia in 
order to be eligible. Finally, if the records in the Court of 
Appeals show where I claimed residence or domicile at the 
time of my admission, will you be good enough to inform 
me thereof.** 

The records of this court disclose that you were admitted 
to practice at the Bar of this court on March 5, 1934. At 
that time Rule 7 of this court governing admission provided 
as follows: 

“1. All persons desiring to be admitted to the bar of 
this court must, upon motion made in open court, be shown 
either to have been admitted to practice law in the Supreme 
Court of the United States, the Supreme Court of the Dis¬ 
trict of Columbia, or in the highest court of some State, 
Territory, or protectorate of the United States, and that 
they are members of the bar of some one of such courts, of 
good repute and standing, and upon taking and subscribing 
the oath herein prescribed. * * *** 

At that time an applicant for admission was not required 
to file credentials or a written application. The court 
admitted a person upon the assurance of a responsible 
member of the Bar of the court that the applicant was 
qualified for admission and met the requirements of the 
Rule. 

156 Also, there was no requirement that an applicant 
be a legal resident or domiciliary of the District of 
Columbia. After your signature on the roll book of attor¬ 
neys the following appears, apparently in your handwrit¬ 
ing: “Cambridge, Massachusetts.** 

As you probably know, Rule 7 was amended on May 26, 
1938, so as to require written application for admission, 
accompanied by specified credentials. 

Very truly yours, 

JOSEPH W. STEWART 
Clerk. 
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163 Filed Mar 261926 Frank E. Cunningham Clerk 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

Holding a General Term 

Present: The Chief Justice and Associate Justices Staf¬ 
ford, Seddons, Hitz, Bailey and Hoehling. 

Order 

IT IS ORDERED that Section 1 of Rule 5 of the Law 
Rules of this Court be and the same hereby is amended so 
as to read as follows: 

5. 

ADMISSION TO THE BAR. 

1. Applications for admission to the bar, except when 
otherwise directed by the Court, shall be made in writing, 
addressed to the Court in general term, and be referred by 
the Clerk, without further order of the Court, to the Com¬ 
mittee on Examination for its report. 

• •••••••• 

Any applicant who, while a non-resident of the District 
of Columbia, has practiced law for five years in Courts of 
General jurisdiction of any States or Territories, or who 
has been admitted to practice law in any such Court of any 
State or Territory which requires at least three years’ study 
of the law and an examination for admission to the bar, 
may upon proof of good moral character be admitted; pro¬ 
vided that members of the bar of this Court are admitted to 
the bar of the highest Court of such State or Territory upon 
the same terms; and provided further, that an examination 
as to the fitness of the applicant may be required by the 
Court. 

• •••••••• 
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165 Filed October 31,1934 
Frank E. Cunningham, Clerk. 

Order 

It is by the Court this 31st day of October, 1934 

ORDERED that the fourth paragraph of Section. 1, of 
Law Rule 5, be amended to read as follows: 

Any applicant who, while a non-resident of the District 
of Columbia, has practiced law for five years in Courts of 
general jurisdiction of any States or Territories, or who 
has been admitted to practice law in any such Court of any 
State or Territory which requires at least three years f 
study of the law and an examination for admission to the 
bar, may upon proof of good moral character, be admitted: 
provided that members of the bar of this Court are admitted 
to the bar of the highest Court of such State or Territory 
upon the same terms, but the Court may waive the limita¬ 
tions of this proviso, in its discretion under special cir¬ 
cumstances, and where the applicant intends to maintain 
his main law office in the District of Columbia; and provided 
further, that an examination as to the fitness of the appli¬ 
cant may be required by the Court. 

BY THE COURT: 

(S) Alfred A. Wheat 
Chief Justice 

ATTEST: 

Frank E. Cunningham 
Clerk. 

GENERAL TERM MINUTES NO. 11—PAGE 374 

• • • 

166 Order. 

Filed April 10, 1935 Frank E. Cunningham, Clerk 

It is by the Court this 8th day of April, 1935, 

ORDERED that Law Rules 5 and 6 be and they hereby 
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are amended to read as follows, said amendments to become 
effective on the 15th day of October, 1935: 

• •••••••• 


167 Any applicant who, while a non-resident of the 
District of Columbia, has practiced law for five years 
in Courts of general jurisdiction of any States or Terri¬ 
tories, or who has been admitted to practice law in any such 
Court of any State or Territory which requires at least 
three years’ study of the law and an examination for ad¬ 
mission to the bar, may upon proof of good moral char¬ 
acter, be admitted: provided that members of the bar of 
this Court are admitted to the bar of the highest Court of 
such State or Territory upon the same terms, but the 
Court may waive the limitations of this proviso in its 
discretion under special circumstances and where the ap¬ 
plicant intends to maintain his main law office in the Dis¬ 
trict of Columbia; and provided further, that an examina¬ 
tion as to the fitness of the applicant may be required by the 
Court. 


• • • 

ATTEST: 


• ••••• 

BY THE COURT: 


Frank E. Cunningham, Clerk /s/ Alfred A. Wheat 
(SEAL) Chief Justice 

GENERAL TERM MINUTES NO. 11—PAGE 399 


168 Appeal from the action of the Assessor of the 
District of Columbia in disallowing claims for refunds 
of income taxes for 1939 and 1940. 

Findings of Fact and Conclusions of Law and Opinion 

Findings of Fact 

1. Petitioner Henry F. Butler was born in Yonkers, New 
York in 1896. In 1902 he came to the District of Columbia 
with his father, and remained there, except for various 
absences at educational institutions and in the Navy, until 
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1921. In 1921, shortly after he graduated from Princeton 
University, he married the petitioner Estelle K. Butler, and x 
they have continued to be husband and wife, living together, 
since that time. 

2. In 1921 petitioner Henry F. Butler made a contract 
with his father, who then owned a 1200-acre farm in Wool¬ 
wich, Maine, consisting in part of an apple orchard and in 
part of a chicken farm, both of considerable magnitude, 
and, for part of the time, also containing a dairy herd, 
pursuant to which he became the manager of these enter¬ 
prises, and in connection therewith obtained and exercised 
the right to occupy one of the houses on the premises. His 
father’s holdings were subsequently increased to a total of 
2000 acres. This arrangement continued until 1927. 

3. In 1927 petitioner Henry F. Butler entered Harvard 
Law School. While he was studying law petitioner Estelle 
K. Butler taught at Boston University. He graduated in 

1930 and in the same year was admitted to the 
169 Massachusetts Bar and obtained employment with 
a firm of attorneys-at-law in Boston which continued 
until the fall of 1934. During the period 1927 to 1934 
petitioners lived in Cambridge in rented houses or apart¬ 
ments. 

4. In 1926 petitioner Henry F. Butler had purchased a 
150-acre tract with a dwelling thereon, near his father’s 
farm in Woolwich, Maine. This dwelling was not ready for 
occupancy by petitioners until 1928. 

5. During the period that petitioners resided in Cam¬ 
bridge, Massachusetts, petitioner Henry F. Butler con¬ 
tinued his supervision of the apple-orchard and chicken¬ 
farming enterprises in Woolwich, Maine, and on occasions 
traveled from Cambridge to Woolwich for that purpose. 
He had acquired his father’s holdings in Woolwich in 1932. 

6. The father of petitioner Henry F. Butler had come to 
Washington in 1902 to accept the position of Reporter of the 
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Decisions of the Supreme Court of the United States. He 
had held this position until 1916, at which time he had en¬ 
tered upon the practice of law in Washington. He con¬ 
tinued therein until his death in February, 1940. In the 
fall of 1934, at the instance of his father, who was then 75 
years of age, petitioner Henry F. Butler arranged to come 
to the District of Columbia to join his father as a partner in 
the practice of law in that jurisdiction. He accordingly 
relinquished the lease under which petitioners were at that 
time living in a half-house in Cambridge. Petitioners 
shipped some of their furniture to Maine and the balance 
to Washington, where it was placed in storage pending 
their efforts to find a place to live. Petitioner Henry F. 
Butler thereupon went to Milwaukee to attend a meeting 
of the American Bar Association, and the petitioner Estelle 
K. Butler went to their place in Maine. At the conclusion 
of the meeting in Milwaukee, petitioner Henry F. Butler 
went to Maine and thereafter both petitioners motored to 
Washington. There is no evidence as to how long 
170 either or both petitioners remained in Maine on that 
occasion. 

7. With the exception of several weeks spent in a hotel in 
Washington while looking for a place to live upon their 
arrival in 1934, petitioners, from the time of their arrival 
in the District in the fall of 1934 until the end of 1940, 
maintained their own home in the District of Columbia in 
various rented premises. The petitioner Henry F. Butler 
was admitted to the Bar of the Court of Appeals of the 
District of Columbia (now the United States Court of 
Appeals for the District of Columbia) on March 5, 1934, 
and to the Bar of the Supreme Court of the District of 
Columbia (now the District Court of the United States for 
the District of Columbia) in the latter part of 1935. He 
practiced law in the District with his father until the death 
of the latter in 1940, and thereafter continued the practice 
by himself. 
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3. While in Cambridge, petitioner Henry F. Butler had 
disposed of his live stock in Maine. He continued his man¬ 
agement or supervision of the Woolwich farm after coming 
to Washington, until April, 1939, when he reduced by sale, 
his holdings to about 700 acres, 150 acres of which are 
appurtenant to his dwelling, and are owned by petitioners 
as joint tenants, 440 acres of which are woodland in West- 
port, Maine, and 110 acres of which adjoin the dwelling and 
are held for business purposes. No farming operations are 
conducted on any part of this property. He made the sale 
because the depression had made it unprofitable and he 
was more interested in the practice of law than in raising 
apples. He sells some pulp wood, hay and gravel from the 
remaining property. The house has been kept furnished 
and ready for occupancy. 

9. Petitioners voted in Maine, both in local and national 
elections during the period 1922 through 1930. During the 
period 1931 through 1940 they voted in Cambridge, Massa¬ 
chusetts, and paid income taxes to that State. In 1940 
petitioner Henry F. Butler found it desirable to have a 
voice in the local elections and town management in 
171 Maine, and therefore, on December 16,1940 on behalf 
of himself and his wife, he requested the selectmen 
of the town of Woolwich to register them as voters in that 
town. This request was complied with, but petitioners did 
not again vote in Maine prior to 1941. In their Federal 
income-tax returns for the years 1934 through 1940, peti¬ 
tioners described themselves as legal residents of Cam¬ 
bridge, Massachusetts. 

In the latter part of 1939, petitioner Henry F. Butler, on 
his own behalf, as one of the persons nominated in the will 
of one Susan Whitney Dimock, deceased, to be executor 
thereof, filed in the District Court of the United States for 
the District of Columbia, holding Probate Court, his peti¬ 
tion for probate of the will and the grant of letters testa¬ 
mentary to the persons entitled thereto. He did not in this 
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petition comply with the provisions of then Rule 19(1) of 
the Probate Court that such petition state the residence and 
citizenship of the petitioner. The petition averred that he 
was a citizen of the United States and contained no averment 
in regard to his residence. Letters testamentary were 
granted to him and another. He was not directed to file the 
power of attorney required by section 308(a) of the District 
of Columbia Code (now D. C. Code 1940, sec. 20-118) to be 
filed by non-resident executors and he filed none. 

In the latter part of 1940 he followed a similar procedure 
in the matter of the estate of one May Palmer Depew, 
deceased. 

10. Woolwich is about 160 miles from Boston. While 
petitioners were residing in Cambridge they spent many 
week-ends at their place in Woolwich, and often went there 
during the week and for longer periods during the summer 
and fall, particularly when picking and packing the apple 
crop. Since coming to the District of Columbia, petitioner 
Henry F. Butler has made not less than three or more trips 
to Maine in each year and remained for periods varying 
from three weeks to two months in total, per year. On most 
of these trips petitioner Henry F. Butler was accompanied 
by the petitioner Estelle K. Butler. The direct pur- 
172 pose of these trips in 1939 was in connection with 
the orchard and farm business in Maine, and with 
the sale of some of the property, or to remove their personal 
property from the buildings in May 1939. There was a 
certain amount of vacation connected with these trips. 

• 11. In connection with his law practice, petitioner Henry 
F. Butler spends most of his time on cases in which he rep¬ 
resents out-of-town counsel. From 10 to 30% of his practice 
is referred to him by the Boston firm with which he was 
connected while practicing law in Boston. He gets some 
business from New York and a small proportion of his work 
from Maine. Most of his practice in the District has been 
before various departments and agencies of the Federal 
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Government, as distinguished from ordinary local law 
practice. 

12. During 1939 and 1940 petitioner Henry F. Butler was 
a non-resident member of the Bar Associations of Boston 
and New York and an active member of the Bar Association 
of the District of Columbia. Under the by-laws of the Bar 
Association of the District of Columbia in force during those 
years a non-resident could have been either an active mem¬ 
ber if he was a member of the Bar of the District of Colum¬ 
bia, or a non-resident member if he was a member of the Bar 
of another jurisdiction. Petitioner Henry F. Butler was also 
during these years a member of various other organizations 
in New York, Princeton, New Jersey, and the District of 
Columbia, of a social or civic nature. 

13. The area of Woolwich Township is about 50 square 
miles and its population is about 2000. Petitioner Henry F. 
Butler had not been admitted to the Bar of Maine prior to 
1943. 

14. Petitioners did not, during the entire period of their 
stay in Cambridge, Massachusetts, from 1930 to 1940, have a 
fixed and definite intent to return to Maine, and during that 
time they became domiciled in Massachusetts. 

15. Petitioners were domiciled in Massachusetts at the 

j 

time of their arrival in the District of Columbia in 
173 the fall of 1934. 

16. Petitioners did not, during the entire time of their 
stav in the District of Columbia since 1934, have a fixed and 
definite intent to return to Massachusetts or Maine, and they 
did not have such intent on December 31,1939, or on Decem¬ 
ber 31,1940; during the period of their stay in the District 
of Columbia since 1934 they became domiciled in the Dis¬ 
trict of Columbia. 

17. Petitioners filed with the Assessor for the District of 
Columbia joint income-tax returns for 1939 and 1940, on 
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the basis of which a tax of $2.59 was assessed against them 
for 1939 and a tax of $392.36 for 1940. Petitioners paid said 
taxes under protest and thereafter filed claims for refunds 
thereof, which were disallowed on May 7,1943. Petitioners 
thereupon seasonably filed this appeal upon the ground 
that on December 31, 1939, and on December 31, 1940, 
they were domiciled in a State outside of the District of 
Columbia. 

Conclusions of Law 

The petitioners having been domiciled in the District 
of Columbia on December 31, 1939, and on December 31, 
1940, were liable for the income taxes for 1939 and 1940 
levied by the District of Columbia Revenue Act of 1939. 

Petitioners’ claims for refunds of the amounts paid by 
them for District of Columbia income taxes for 1939 and 
1940 were properly disallowed. 

Decision will be entered for respondent. 

Opinion 

The career of the petitioners during the period 1921 and 
1940, may be divided into four parts, as follows: The farm¬ 
ing period (1921-1927); the transitional period of petitioner 
Henry F. Butler’s law studies (1927-1930); the period 1930 
to 1934, during which petitioner Henry F. Butler embarked 
upon his career as a lawyer in Boston; the period of his 
practice of law in the District of Columbia (1934- 
174 1940). 

There is no doubt that during the period 1921-1927 
petitioners were domiciled in Maine. In 1927, petitioner 
Henry F. Butler decided to become a lawyer, and, to pre¬ 
pare himself for a career as such, he entered Harvard Uni¬ 
versity Law School in Cambridge, Massachusetts, 160 miles 
distant from his home in Maine. While studying law he 
lived in Cambridge, but he did not as a result of his so doing 
cease to be domiciled in Maine. 
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However, on his graduation from law school and his ad¬ 
mission to the Bar of Massachusetts, a new phase of his 
career began. While he testified that he continued his oper¬ 
ation and supervision of the farming operations in Maine, 
it is significant that at the time of his admission to the Bar 
of Massachusetts he began to vote and to pay income taxes 
in that State, which voting and payment of income taxes 
continued during the entire period of his practice in Massa¬ 
chusetts. 

Under the constitution of Massachusetts (Article 3) the 
right of suffrage is given to citizens, and citizens are defined 
by chapter 1, section 1 of the Annotated Laws of Massa¬ 
chusetts to be those persons who are domiciled in the Com¬ 
monwealth. Even an intelligent layman, without recourse 
to the frequently fiction-based doctrine that every one is 
presumed to know the law, can be assumed to know that 
there is a difference between physical presence in a jurisdic¬ 
tion and citizenship thereof. This is particularly true in the 
case of a lawyer, such as petitioner Henry F. Butler, and 
more particularly so in the light of his testimony that prior 
to coming to Maine, he had heard frequent discussions by 
his father of the distinction between “legal residence” i.e., 
domicile, and physical presence. Therefore, when he exer¬ 
cised the franchise in Massachusetts he knew that his right 
to do so was not based on mere sojourn in that State, in which 
he was then practicing his profession but on his decision to 
make his home therein. When the exercise of the franchise 
in a State concurs with physical presence therein, it is 
stronger evidence of intent as to the establishment of a home 
in such State, than vrould be the exercise of such franchise 
coupled with prolonged absence therefrom. His ac- 
175 tion in paying the Massachusetts income tax during 
this period throws additional light on his intentions. 
The Massachusetts income tax was imposed by the Massa¬ 
chusetts law (Annotated Laws, Chapter 62, secs. 1, 25), 
upon inhabitants of the Commonwealth. The term inhabit- 


119 


ants as used in the statute means domiciled therein. Ness v. 
Commissioner, 279 Mass. 369, 373,181 N. E. 178; Feehan v. 
Tax Commissioner, 237 Mass. 169, 129 N. E. 292; Commis¬ 
sioner v. Bogigiano, 265 Mass. 531; 164 N. E. 472. During 
this period petitioners claimed no other than a Massachus¬ 
etts domicile and did no act inconsistent with domicile in 
that State. Thus, during the period 1930-1934, petitioners 
became domiciled in Massachusetts, and were so domiciled 
when they decided to come to the District of Columbia in 
the fall of 1934. 

Petitioner Henry F. Butler testified that his object in 
coming to Washington in 1934 to join his father was to 
please the latter, who was then practicing law here and was 
about 75 years of age. However, his actions more clearly 
show the beginning of a new phase of his career. He changed 
his practice from that of a general practitioner to one the 
greater part of which involved work before the Federal De¬ 
partments and agencies situated in Washington, and, when 
his father died in February 1940, he remained in Washing¬ 
ton and continued to practice law here. 

The Massachusetts domicile could not be retained except 
by the maintenance of a fixed and definite intent, existing 
from the time of petitioners’ arrival here, to return to that 
State to live. Murphy v. District of Columbia, 314 U. S. 441, 
454. Petitioners make no contention that they have had 
such intent. Therefore, their Massachusetts domicile ceased 
to exist and they became domiciled in the District of Colum¬ 
bia, the jurisdiction in which they spent practically all of 
their time. 

Petitioners claim domicile in Maine. That claim cannot 
be sustained. 

176 WTien petitioners came to the District of Columbia 
in 1934 they were not domiciled in Maine. Their 
former domicile in Maine had not been re-established by the 
brief period during which petitioner Estelle K. Butler had 
remained at their place in Woolwich while awaiting her 
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husband’s return from the American Bar Association meet¬ 
ing in Milwaukee, nor by his stopping there on his way from 
Milwaukee, to Washington to pick her up for the motor trip 
to Washington. It is essential for the establishment of 
domicile that there be not only physical presence, but that 
such presence be accompanied by an intent to remain. Swift 
& Co. v. Licklider, 7 F. (2) 19, 20. There is no evidence to 
indicate that their presence in Maine on this occasion was 
more than a merely transitory one or that it was coincident 
with any intent to establish their home in Maine. On the 
contrary, petitioners were clearly in itinere, and did not 
establish domicile in that State. A mere intention as to the 
future establishment of domicile is not sufficient. Beale, 
Conflict of Laws, sec. 16.2. 

Furthermore, the evidence does not warrant a finding 
that petitioners have at all times since 1934, or indeed, at 
any time since that year, entertained a fixed and definite 
intention to make their home in Maine. It points definitely 
to a contrary conclusion. 

In 1939 petitioner Henry F. Butler disposed of 1300 of 
the 2000 acres of land which he owned in Maine, and, ac¬ 
cording to his own testimony, he had become more interested 
in law than in farming. He testified that if he went to Maine 
he would not make his living from his land, but would prac¬ 
tice law in Maine. It is not likely that an attorney who has 
acquired a lucrative practice in the District of Columbia in 
what is known as Departmental work, would, without the 
compulsion of some economic or other catastrophe, go to 
Maine and there begin a new career as a rural or small-town 
local attorney. In fact, he himself stated that he would go 
to Maine in the event of another depression or if he were 
confronted with serious illness, or if it was impossible 
177 for him to carry on a lucrative practice. An intent 
so purely contingent is not sufficient under the deci¬ 
sion of the Supreme Court in Murphy v. District of Colum¬ 
bia, 314 U.S. 441. 
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Petitioners ’ continuing to vote and to pay income taxes 
in Massachusetts after coming to the District of Columbia 
did not preserve their Massachusetts domicile, in the face 
of the fact that they have had no intention of returning to 
Massachusetts to live. 

Neither petitioners , intent to retain a domicile in Massa¬ 
chusetts or in Maine, nor, conversely, their desire not to 
acquire domicile in the District of Columbia, would prevent 
their acquisition of domicile in the District. Neither the 
retention of an old domicile, nor the acquisition of a new, is 
the result of an intent in regard to domicile as a legal con¬ 
cept Domicile results from the relevant facts, which in¬ 
clude intent as to the place of the establishment of a home. 
When the facts are established, domicile results independ¬ 
ently of the desire of the person whose domicile is the subject 
of the inquiry. Texas v. Florida, 306 U. S. 398, 425; Granite 
Trading Cory v. Harris, 80 F. (2) 174, 176; Beale, Conflict 
of Laws, sec. 19.2 

It follows that petitioners were domiciled in the District 
of Columbia on December 31, 1939, and on December 31, 
1940. 

LAWRENCE KOENIGSBERGER 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 


August 3, 1944 

A A * 


w w w 

178 

Decision 


This proceeding came on to be heard upon the 
petition filed herein and upon consideration thereof and of 
the evidence adduced at the hearings on said petition, it is 
by the Board this 3rd day of August, 1944. 

ADJUDGED AND DETERMINED That income taxes 
for the years 1939 and 1940 were not erroneously collected 
by the District of Columbia from the petitioners; and that 
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the petitioners, Henry F. Butler and Estelle K. Butler, are 
not entitled to any refund thereof. 

LAWRENCE KOENIGSBERGER, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

• •••••••• 

179 Motion for Hearing and to Vacate 

and Revise Decision 

Received and Filed 
August 15,1944 
Board of Tax Appeals for 
the District of Columbia 

Now come the petitioners by their counsel, Henry F. 
Butler, and move the Board to grant them a rehearing, 
with leave to introduce additional evidence and testimony, 
and to vacate the decision entered in this case and revise 
the decision in accordance •with all the evidence and testi-. 
mony as they shall appear. 

HENRY F. BUTLER 
1011 Investment Building, 
Washington 5, D. C. 

Counsel for Petitioners 

Receipt of copy of the above pleading acknowledged this 
15th day of August, 1944. 

HARRY L. WALKER, 

Asst. Corp. Counsel, D. C. 

Attorney for Respondent. 

180 Notice of Hearing of Motion 

For Rehearing, Etc. 

Received and Filed 
August 15,1944 
Board of Tax Appeals for 
the District of Columbia 
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Take notice that petitioners’ motion for rehearing, etc., 
in this proceeding is assigned for hearing at Room 209, 
District Building, at 10:30 a.m., on October 2, 1944. 

/S/ PHYLLIS R. LIBERTI 
Clerk 

• •••••••• 

184 Evidence Sought to be Introduced if 

Rehearing Be Granted 

The petitioners offer to produce at the rehearing in this 
proceeding, if granted, the evidence following: 

1. A letter from J. R. Merrick, Administrator, Income 
Tax Division, to the petitioner, dated April 16, 1942, and 
reading as follows: 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE ASSESSOR 

April 16, 1942 

Mr. Henry F. Butler 
Investment Building 
Washington, D. C. 

Dear Mr. Butler: 

We acknowledge receipt of your letter of April 15, 1942, 
and inasmuch as we believe that the papers submitted 
establish your .claim of domicile outside the District of 
Columbia on the last day of the taxable year 1941, your 
check of $654.23 and Mrs. Estelle K. Butler’s check of $14.11 
are returned to you herewith. 

Yours very truly, 

/s/ J. R. MERRICK 
Administrator 
Income Tax Division 


JRM/H 
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The basis for such offer and the ground upon which the 
petitioners claim that such letter is material to the issues 
in this proceeding is that it is an interpretative rul- 

185 ing made by an officer of the District of Columbia 
charged with the administration of the District of 

Columbia Income Tax Law. 

/s/ JO. V. MORGAN 
Attorney for Petitioners 

186 Order Overriding Motion for Rehearing 

and to Vacate and Revise Decision 

Received and filed Oct. 2, 1944, Board of Tax Appeals 
for District of Columbia. 

Upon consideration of petitioners ’ motion filed herein on 
August 15, 1944, for rehearing and to vacate and revise 
decision herein, it is by the Board this 2nd day of October, 
1944, 

ORDERED, That said motion be and it is hereby over¬ 
ruled. 

LAWRENCE KOENIGSBERGER 
Member Sole, 

! Board of Tax Appeals for 

the District of Columbia. 

• • • , • • • • • • 

187 TRANSCRIPT OF PROCEEDINGS ON 

OCTOBER 2, 1944. 

• •••••••• 

9 

188 MR. MORGAN: The petitioners in this case, prior 
to my entrance in the case, filed motion for rehearing 

and to vacate and revise decision, and for the purpose of 
introducing further testimony. At this time such request 
is limited to a letter set forth in a statement filed on Sep¬ 
tember 30, 1944, so at this time I move that the proceeding 
be reopened to that extent, namely, to permit introduction 


% 
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of a letter from J. R. Merrick, Administrator, Income Tax 
Division of the office of the Assessor of the District of Co¬ 
lumbia, dated April 16, 1942, and reading as follows: 


“Mr. Henry F. Butler, April 16, 1942 

Investment Building, 

Washington, D. C. 

Dear Mr. Butler: 

We acknowledge receipt of your letter of April 15, 1942, 
and inasmuch as we believe that the papers submitted 
establish your claim of domicile outside the District of Co¬ 
lumbia on the last day of the taxable year 1941, your check 
of $654.23 and Mrs. Estelle K. Butler’s check of $14.11 are 
returned to you herewith. 

Your very truly, 

/s/ J. R. MERRICK, 
Administrator, 

JRM/H Income Tax Division.” 


MR. WALKER: I oppose the motion and for the ground 
thereof I rely on the matters set forth in the opposition to 
the motion which has been filed in this case. 

BY THE BOARD: The motion is denied on the following 
grounds: 1. That it comes too late; 2. That no reason is 
shown for its non-production before the testimony was 
closed; 3. That the letter is not competent evidence in re¬ 
spect of any of the issues involved in this proceeding. 

Anything else, Mr. Morgan? 

189 MR. MORGAN: No. 

BY THE BOARD: Petitioners’ motion, filed Au¬ 
gust 15, 1944, for rehearing and to vacate and revise deci¬ 
sion, will be overruled, and order will be entered accord¬ 
ingly. 

• •••••••• 
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190 Petition of taxpayers for review by the United States 
1 Court of Appeals for the District of Columbia of a 

decision by the Board of Tax Appeals for the District of 
Columbia. 

Received and filed Oct 31 1944 Board of Tax Appeals for 
the District of Columbia. 

Taxpayers, the petitioners in this cause, by Henry F. 
Butler, one of the taxpayers and counsel for the taxpayers, 
hereby file their petition for review by the United States 
Court of Appeals for the District of Columbia of the deci¬ 
sion of the Board of Tax Appeals for the District of Colum¬ 
bia rendered August 3,1944, which determined that income 
taxes for the years 1939 and 1940 were not erroneously 
collected by the District of Columbia from the petitioners, 
and that the petitioners Henry F. Butler and Estelle K. 
Butler are not entitled to any refund thereof, and of the 
findings of fact, conclusions of law and opinion on which 
said decision is predicated. * 

I 

Petitioners are citizens of the United States and claim to 
be legal residents and domiciliaries of the Town of Wool¬ 
wich, State of Maine. 

n 

NATURE OF THE CONTROVERSY 

(a) The controversy involves the question of the domicile 
of the petitioners on December 31, 1939 and on December 
31, 1940 and the legality of the collection from them of 
income taxes by the Government of the District of Columbia 
for the calendar years 1939 and 1940. 

(b) The petitioners since 1921 have had and retained 
legal voting residence and domicile in the Town of 

191 Woolwich, State of Maine or in the City of Cam¬ 
bridge, Commonwealth of Massachusetts. Petition¬ 
ers from a time long prior to 1939 and during the years 
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1939 and 1940 and down to the present time owned and still 
own the dwelling house in the Town of Woolwich, State of 
Maine in which they resided before coming to the District 
of Columbia, which since acquisition prior to 1939 was and 
ever since has been their place of permanent residence and 
abode, to which place the petitioners have always returned 
following each temporary sojourn elsewhere, and to which 
place they have always and still do intend to return for 
permanent residence and abode following their temporary 
sojourn in the District of Columbia. From 1921 through 
1930 petitioners voted and paid all requisite taxes in the 
Town of Woolwich, State of Maine; from 1930 through 1940 
petitioners voted and paid all requisite taxes in the City 
of Cambridge, Commonwealth of Massachusetts; from 1940 
down to and including the present time petitioners have 
voted and paid all requisite taxes in the Town of Woolwich, 
State of Maine. During the calendar years 1939 and 1940 
petitioners when in Washington occupied rented premises 
at 2018 Hillyer Place, N. W.; petitioners during those years 
did not own any real estate in the District of Columbia. 

(c) Petitioners filed District of Columbia income tax 
returns for the calendar years 1939 and 1940 and paid the 
taxes computed thereon on Februry 15,1942 “under protest, 
duress, and compulsion,” in amounts $2.59 and $392.36 for 
the calendar years 1939 and 1940 respectively; they filed 
claims for refund of said taxes on or about April 15, 1942, 
and such claims were considered and disallowed on May 7, 
1943. Within the time by law allowed, to wit, on August 4, 
1943, petitioners filed their claim for refund of taxes so paid. 

On August 3, 1944, petitioners 1 claim for refund was de¬ 
nied. On August 15, 1944, petitioners filed motion for re¬ 
hearing and to vacate and revise decision, which motion was 
set for hearing and after consideration was denied on 
October 2, 1944. 

m 

The petitioners being aggrieved by the findings of fact 
and conclusions of law contained in the said findings and 
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i opinion of the Board of Tax Appeals and by its 
192 decision entered in pursuance thereto and of its 
subsequent denial of motion for rehearing, desire to 
obtain a review thereof by the United States Court of Ap¬ 
peals for the District of Columbia and determination by 
that Court that petitioners were not domiciled in the Dis¬ 
trict of Columbia on December 31, 1939 nor on December 
31, 1940 nor at any other time and reversal of the decision 
of the Board of Tax Appeals and order for decision and 
judgment consistent with the findings. 

/s/ HENRY F. BUTLER ' 
Petitioner and Counsel for Petitioners 

• •••••••• 
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DOCKET 


Date 

1943 

Aug. 4 
Nov. 30 
Dec. 16 


Proceedings Memorandum 

Income Tax 

Pet. filed. T. P. notified. A. A. served. 

Hearing set Dec. 21. T. P. & A. A. notified. 

Mot of pet. to continue—Granted—Hearing Jan. 
31. 


1944 
Jan. 31 
Feb. 1 
2/23 


Mar. 17 

Mar. 30 
May 1 
June 20 
7/20/44 
8/3/44 


Hearing—to be continued on Feb. 1. 

Hearing concluded. 

Transcript completed 

Mot. of pet. for extension of time to file brief— 
Granted. 

Memo, of corrections in transcript of testimony 
taken 1/31/44. 

Brief by pet. 

“ “ resp. 

Stipulation filed. 

Hearing (transcript completed 7/28/44). 
Findings of Fact-Opinion)—Decision. 
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8/15/44 

8/17/44 

9/30/44 

9/30/44 

10/2/44 
10/2/44 
10/31/44 
10/30/44 
Dec. 1 

“ 7 


Mot. of pet. for rehearing, etc. Hearing set Oct. 2. 
Mot. of resp. in opposition to mot. of pet. 

Entry of Appearance—Jo V. Morgan. 
Evidence sought to be introduced if rehearing be 
granted, filed by petitioner. 

Hearing (transcribed 10/2/44). 

Order overruling motion for rehearing, etc. 

Pet. of taxpayers for review. 

Designation of record filed by Pet. 

Mot. to extend time for filing record on appeal 
Granted. 

Amended Designation of record filed by pet 


/ 
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®niteb States Court of Uppeate 

District of Columbia. 


No. 8922 


Henry F. Butler and 

Estelle K. Butler, 

Petitioners , 
vs. 

District of Columbia, 

Respondent. 

BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

Petitioners paid under protest on February 15, 1942 to 
the District of Columbia income taxes for the calendar 
years ending December 31, 1939, in amount $2.59 and 
December 31, 1940, in amount $392.36. On April 15, 1942, 
they filed claims for refund which were disallowed May 7, 
1943. Petitioners filed petition for review with the Board 
of Tax Appeals for the District of Columbia on August 4, 

1943. The Board rendered its decision August 3, 1944. 
On August 15,1944, petitioners moved for rehearing, which, 
after hearing on the motion, was overruled on October 2, 

1944. Petitioners filed their petition for review by this 
Court on October 31, 1944. 
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The jurisdiction of this court is invoked under the pro¬ 
visions of Sec. 4, Title IX, of the District of Columbia 
Revenue Act of 1937, as amended (D. C. Code, 1940 Ed., 
Title 47, Sec. 2404). 

STATUTES INVOLVED 

District of Columbia Code (1940 Ed.) Tit. 47; 

Sec. 2404. REVIEW BY COURT, “(a) The decision of 

the board mav be reviewed bv the Court as hereinafter 
•> « 

provided if a petition for such review is filed by either the 
District or the Taxpayer within thirty days after the 
decision is rendered . . . 

Sec.1502. IMPOSITION OF TAX. ‘‘(a) Tax on Indivi¬ 
duals. There is hereby levied for each taxable year upon 
the taxable income of every individual domiciled in the 
District of Columbia on the last day of the taxable year a 
tax at the following rates .... ” 

Sec. 1534. REFUNDS. “Except as otherwise provided 
in Sec. 47-1531 of this title, where there has been an over¬ 
payment of any tax imposed by this chapter, the amount of 
such overpayment shall be refunded to the taxpayer. No 
such refund shall be allowed after two years from the time 
the tax is paid unless before the expiration of such period 
a claim therefor is filed by the taxpayer .... If the Asses¬ 
sor disallows any part of a claim for refund, he shall 
send to the taxpayer by registered mail a notice of the 
part of the claim so disallowed. Within 90 days after the 
mailing of such notice, the taxpayer may file an appeal 
with the Board of Tax Appeals for the District of Colum¬ 
bia ... ” 

STATEMENT OF THE CASE 

In the petition filed with the Board of Tax Appeals, the 
petitioners allege that they were not domiciled in the 
District of Columbia on December 31, 1939 nor on Decem¬ 
ber 31, 1940, not at any other time, but at all times from 
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1921 through the present time have been domiciled either in 
Woolwich, Maine, or Cambridge, Massachusetts; that their 
permanent home of which they have had exclusive pos¬ 
session from 1921 continuously through the present time, 
has been in Woolwich, Maine; that at all times since 1921 
they have had the intention of being domiciled in a locality 
and state outside of the District of Columbia and con¬ 
versely have had the definite intention not to be domiciled 
in the District of Columbia, but intend to sojourn only 
temporarily in the District of Columbia and again to return 
to their home in Woolwich, Maine, for permanent residence 
as they have done in the past. (App. 1-3) 

STATEMENT OF THE FACTS 

The petitioner, Henry F. Butler, is a lawyer admitted to 
practice in the Commonwealth of Massachusetts in 1930, 
in the State of Maine in 1943, as well as in the District 
of Columbia in 1935. He appeared in his own behalf and 
in behalf of the other petitioner, Estelle K. Butler, his wife, 
whose domicile depends on his. (App. 21, 23, 34, 56, 65.) 

Henry F. Butler was born in Yonkers, New York, in 
1S96; he came with his parents to Washington in 1902. but 
from 1907-1921 he attended boarding schools and colleges 
and was in the Navy, and necessarily away from Washing¬ 
ton much of the time. (App. 14, 15, 22, 53, 55, 61.) 

In 1910 Petitioner’s father purchased a summer home in 

Woolwich, Maine, which grew into a business enterprise, 

and Petitioner while in the Naw in 1919 declared Woolwich 

* 

to be his permanent home. (App. 53, 54.) 

In 1921 the petitioners, who had met in Virginia, were 
married in Virginia and thereupon established their per¬ 
manent home in Woolwich, Maine, and lived there year 
round with no other place of residence. (App. 15, 22, 53, 
55, 61) Petitioner was under a contract for the manage¬ 
ment of “Montsweag Farm” located in Woolwich and 
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Wiscasset, Maine, belonging to his father, comprising at 
that time about 1200 acres; he and his wife lived in a house 
on that farm, with an option to buy, which they did not 
exercise. (App. 37, 54) 

In 1926 petitioners purchased as joint tenants a 150-acre 
tract on which stands the house which is their present 
home in Woolwich, Maine, fixed it up and moved in shortly 
thereafter. Since then it has continuously been in their 
exclusive possession, fully furnished, equipped and avail¬ 
able for occupancy at any time of year. (App. 24, 25, 54.) 
Petitioners maintain year ’round telephone service with 
central office in Bath, Maine, and are listed in the directory 
as residents of Woolwich, Maine. (App. 17, 51) 

In 1932 petitioner acquired by purchase from his father 
all of Montsweag Farm and all his other real estate hold¬ 
ings in the towns of Woolwich, Wiscasset and Westport, 
Maine, then comprising about 1850 acres. Whereas peti¬ 
tioner and his wife hold the 150-acre tract in joint tenancy 
as a home, the other property is held for business pur¬ 
poses and at various times between 1934 and 1940 peti¬ 
tioner has sold parcels of real estate aggregating approxi¬ 
mated 1300 acres and now holds approximately 700 acres. 
(App.* 22, 25, 37, 41, 54, 55, 61.) 

In 1936 petitioner was listed in the records of the Town 
of Woolwich, Maine, as a resident taxpayer and was asses¬ 
sed the highest real estate tax of any individual owner in 
the Town, resident or non-resident; and the only taxpayer 
writh a higher assessment was Central Maine Power Com¬ 
pany, a corporation, with a plant in Woolwich. (App. 30, 
31, 32; P’s Ex. 4, App. 71) 

In 1927 Henry F. Butler entered Harvard Law School, 
from which he graduated in 1930. In the fall of 1930 he 
wras admitted to the Bar of Massachusetts and became 
associated with the law firm of Messrs, Warner, Stackpole 
& Bradlee in Boston. (App. 23) Petitioners continued to 
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operate Montsweag Farm which was only 160 miles distant 
from Boston and to occupy their home in Woolwich on 
numerous occasions throughout the year. (App. 23, 54, 
55, 61) 

From 1927-34 petitioners while in Cambride occupied 
rented apartments, and lastly a rented half-house at 30 
Shepard Street, which places they furnished with surplus 
furniture from their home in Maine. During that time 
they did not own any real estate in Massachusetts, nor 
anywhere outside of the State of Maine. (App. 15, 17, 25, 
47.) 

In the fall of 1934 at the request of petitioner’s father, 
Charles Henry Butler, an attorney who was practicing law 
in Washington, and who was getting along in years, peti¬ 
tioner obtained a leave of absence from Messrs, Warner, 
Stackpole & Bradlee so that he might go to Washington 
and be with his father for an indefinite (though not per¬ 
manent) period of time. Petitioner did not resign from 
the Boston law firm and is still on leave; he handles its 
Washington business and could return at any time. He 
did not burn his bridges, but kept his fences in repair. 
(App. 15, 24, 25, 49, 51, 63.) 

Before proceeding to Washington in the fall of 1934, 
petitioners terminated the lease on 30 Shepard St., Cam¬ 
bridge, shipped some of their furniture and belongings 
back to Maine and shipped other furnishings to Wash¬ 
ington where they were placed in storage. Thereupon 
Estelle K. Butler, proceeded back to their home in Wool¬ 
wich, Maine, and Henry F. Butler, proceeded first to the 
American Bar Association meeting at Milwaukee, Wis¬ 
consin, and thence back to their home in Maine. Thereafter 
they motored from their home in Woolwich, Maine, to 
Washington, where they took a room at the Cairo Hotel. 
(App. 25.) 
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In the fall of 1934 petitioners lived at the Cairo Hotel 
for several months, then in a rented house at 3010 P St., 
N. W., until the fall of 1937, when the owner sold the 
premises and the purchaser would not renew the lease. 
(App. 25.) The petitioners again placed their furniture 
in storage and subsequently rented a house at 3125 0 St., 
N. W., -which they occupied for a part of one year until 
the owner sold the premises and terminated the lease. 
Thereafter petitioners rented the premises at 2018 Hillyer 
Place, N. W., which they were occupying on December 31, 
1939 and December 31, 1940. During this time petitioners 
did not own any real estate in the District of Columbia, 
nor anywhere outside of the State of Maine. (App. t7, 25, 
35.) 

During all the years the petitioners have been in Wash¬ 
ington, to wit, from 1934 down to the present they have 
continued to maintain their home in Woolwich, Maine, in 
their exclusive possession and control and available for 
immediate occupancy at all times of year, and they have 
occupied it at various times during the year, and each 
and every year. (App. 40, 41, 42) 

From 1921 through 1930 peitioners voted in local and 
national elections in the State of Maine; in 1931 as peti¬ 
tioners were living a sufficient number of months each year 
in Massachusetts to be classified under Massachusetts law 
as legal residents of Massachusetts, regardless of how much 
of Jthe balance of each year they might spend in Maine, 
they registered as residents and legal voters of Cambridge, 
Massachusetts. Thereafter they filed Massachusetts in¬ 
come tax returns and paid Massachusetts income taxes 
and voted in Massachusetts through the latter part of 1940. 
They have paid in full all taxes due and claimed by the 
Commonwealth of Massachusetts through the calendar 
year 1940 and there are no unpaid taxes claimed by Mass¬ 
achusetts. (App. 15, 23, 24, 2S, 29, 30, P’s Ex. 3, App. 70) 
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Petitioners were listed on the records of the Town of 
Woolwich, Maine, as “residents” from 1921 through 1938 
(App. 30, 31, 32, 33, P’s Ex. 4, App. 71). In 1938 petitioners 
advised the officers of the Town of Woolwich that they 
were registered voters in Cambridge, Massachusetts, and 
therefore should be dropped from the list of residents in 
Woolwich. (App. 32.) In 1939, wiiile in Woolwich, peti¬ 
tioners requested again to be listed as residents and as 
registered voters in Woolwich, but they were informed they 
had applied too late in the season to effect the change that 
year and it w T as suggested it should be made the following 
year. (App. 25, 31, 43, 44.) 

In the summer of 1940 w'hile petitioners w*ere in Wool¬ 
wich, they again requested to be registered as residents 
and voters in Woolwich, but said they wished no question 
about their eligibility to vote in the presidential elections 
of 1940 and consequently did not wish to be registered until 
after the November election. Accordingly, they voted in 
Cambridge, Massachusetts, in November, 1940, and there¬ 
after, w’hile in Woolwich in December, 1940 Henry F. 
Butler in waiting requested the Selectmen again to register 
him and Estelle K. Butler as residents of Woolwich eligible 
to vote in all elections, and they w^ere so registered in 
December 1940. (App. 26, 31, 32, 40, 43, 44, 60, 61, P’s Ex. 
2, App. 69) 

Petitioners stated in their petition to the Board of Tax 
Appeals that their permanent home, of which they have 
had exclusive possession from 1921 continuously through 
the present time, has been in Woolwich, Maine, and that 
they never had a permanent home in the District of Colum¬ 
bia ; also, that at all times since 1921 they had the intention 
of being domiciled in a locality and state outside of the 
District of Columbia and conversely, they had the definite 
intention not to be domiciled in the District of Columbia. 
They said they intended to sojourn in the District of 
Columbia temporarily; that in the past they had returned 
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to their home in Woolwich, Maine, and they intended again 
to return to their home in Woolwich, Maine, for permanent 
residence. (App. 3) 

One reason petitioner chose to practice in Boston was so 
it would be easy to get back to Maine, 160 miles distant, 
and petitioners motored there many weekends and often 
during the week and for longer periods during the summer 
and fall seasons, particularly when picking and packing 
the apple crop, and they continued to run the farm while 
practicing in Massachusetts. (App. 23) 

After coming to the District of Columbia petitioners 
continued periodically and often to go back to Woolwich, 
Maine, making not less than three separate trips each year 
and spending not less than three weeks, up to over two 
months each year in Maine. More recently on account of 
war conditions they have not been able to make as frequent 
trips nor stay as long. In 1939 Henry F. Butler was in 
Maine at least four separate times ranging through April, 
May and June, July and August and probably on two other 
occasions. In 1940 he was there on at least three occasions 
including December 1940, and possibly more often. These 
trips were pretty well scattered throughout the year, 
though for climatic reasons petitioners spent more time in 
Maine during the summer months. All petitioners’ trips 
to Maine were in connection with the management of 
petitioners’ property and although summer trips involved 
a certain amount of vacation, petitioner has too much 
property that has to be attended to there to classify any 
of the trips as sheer vacation. (App. 39, 40, 41) 

In 1939 petitioner sold part of the property he had 
acquired in 1932 on which the buildings were valued at 
over $24,000. (App. 6, 40, 41) Petitioner sold other real 
estate in Maine in 1940 (App. 77). Thereafter he had 
remaining approximately 700 acres, comprised of the home 
tract of 150 acres in joint tenancy representing on invest¬ 
ment of approximately $7,500 through December 31, 1940, 
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(App. 39), an adjoining 110 acre tract of timber land and 
440 acres of timber land on Westport Island, valued for 
tax purposes respectively at a few hundred dollars and 
$2,000, but actually of considerably higher value in view 
of the growing timber which is not included for tax pur¬ 
poses until the year in which it is cut. (App. 42, 43) 

Petitioners ’ home in Woolwich has four master bed¬ 
rooms, servants rooms, three baths, small library, living 
room, dining room, kitchen, cellar, various outhouses, 
garage, large barn and artists studio. (App. 56) It is 
equipped with electricity, electric hot water system, and 
because it is in the country has its own electrically operated 
(deep well) water system, electric cooking and refriger¬ 
ation and a heating system put in after the years under 
consideration in this case. The water pipes are laid below 
frost; the house is ready for occupancy by opening the 
door and turning on the light switch; it is available for 
year round occupancy and has been lived in the year round. 
(App. 24) 

During the years 1939 and 1940 petitioners maintained 
three bank accounts in Maine, each opened in 1924; one in 
Boston, opened in 1930; one in Yonkers, New York, opened 
in 1897; one in Washington (National Savings & Trust 
Co., first erroneously stated to have been opened in 1934, 
App. 19) opened in 1937. These were all active accounts. 
In the fall of 1940 petitioners opened an account with 
Riggs National Bank, Washington, (App. 19, 47, 48, 76, 
77). Except for the Riggs National Bank account which 
was opened in the fall of 1940 and in which there were 
four specific deposits principally of a special and non-recur¬ 
ring nature, petitioners had on December 31 in each year a 
greater aggregate bank balance outside of the District of 
Columbia than in the District of Columbia. (App. 77) 

In 1939 petitioner paid real estate taxes in Maine in 
amount $205.31 (App. 7, 8; Schedule J—Taxes, listed as 
“Town of Woolwich,” “Tax Gravel Pit,” “Federal Land 
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Bank Land Tax,” “E. W. Bridgham, Taxes on Bridge 
Lots.”) and in 1940 in amount $369 (App. 12, Schedule of 
Taxes paid). In 1939 petitioners paid Massachusetts in¬ 
come tax on 193S income, in amount $5.35 and subsequently 
paid an additional $29.06 thereon; in 1940 they paid Massa¬ 
chusetts income tax, in amount $17.26 on 1939 income and 
subsequently paid a balance of $13.01 thereon. They also 
paid in full Massachusetts income tax on 1940 income, 
although the amount of that tax does not appear in the 
record. (App. 7, 12, 62, 73; P’s Ex. 3, App. 70) 

Petitioner Henry F. Butler testified that although during 
the years 1939 and 1940 he had considered himself a “legal 
resident, ’ ’ registered voter and taxpayer in Massachusetts, 
under the interpretation and construction expressed by the 
Supreme Court of the United States in the Murphy and 
DeHart cases (314, U. S. 441) he may have been a domi¬ 
ciliary of the State of Maine, rather than of Massachusetts 
during those years, but in any event he was not a legal 
resident or domiciliary of the District of Columbia. (App. 
14) Petitioner filed Massachusetts individual resident 
income tax returns covering all years from part of 1931 
through 1940 giving as his home address on each return, 
“30 Shepard St., Cambridge,” and stating (after coming 
to Washington) that he was temporarily in the District of 
Columbia. (App. 29) 

On the Federal income tax returns filed by the peti¬ 
tioners for the years 1934 and 1935 the address given was 
“30 Shepard St., Cambridge, Mass., temporarily at 719 
Investment Building, Washington, D. C.” For the year 
1936 the address given was “30 Shepard St., Cambridge, 
Mass., temporarily residing at 3010 P St., N. W., Wash¬ 
ington, D. C.” For the years 1937, 1938 and 1939 the 
address given was “30 Shepard St., Cambridge, Mass., 
but for the purpose of the returns 719 Investment Building, 
Washington, D. C.” For 1940 the address given was “legal 
residents of 30 Shepard St., Cambridge, Mass, during 1940. 
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For this return, Investment Building, Washington, D. C.” 
For 1941 and 1942 separate returns were filed by the two 
petitioners, each giving legal residence as Woolwich, Maine, 
with Washington addresses for the purposes of the returns. 
(App. 30) 

In 1936 petitioner Henry F. Butler conferred personally 
with C. A. Russell, Assistant Assessor of Taxes, D. C. in 
regard to District Personal Property Tax Returns, stated 
that he claimed legal residence at 30 Shepard St., Cam¬ 
bridge, Massachusetts, and that he paid Massachusetts in¬ 
come taxes. Mr. Russell concluded that he was not taxable 
on intangibles in the District of Columbia and wrote in the 
word “none,” whereupon petitioner executed and filed the 
personal property tax return showing his Washington 
address as 3010 P St. In 1937 petitioner personally con¬ 
ferred with an official of the Assessor’s office, who wrote 
across the list of intangibles “Pays state income tax in 
Massachusetts” and petitioner executed and filed the per¬ 
sonal property tax return showing his address as 3010 P 
St. In 1938 petitioner again conferred personally with 

C. A. Russell who wrote across the item of intangibles 
“Pays income tax in Massachusetts, 30 Shepard St., Cam¬ 
bridge, Mass.” (App. 68) 

In 1940 petitioner Henry F. Butler filed form of 1939 

D. C. income tax return in the name of “Henry F. and 
Estelle K. Butler, office at Investment Bldg., Washington, 
D. C.,” across which was endorsed “The taxpayers were 
legal residents of, and domiciled in, Cambridge, Mass., 
during the year 1939. They are subject to Income Tax in 
Massachusetts for the year 1939, and have made returns 
and paid taxes as required of residents under Massachu¬ 
setts law ...” and showed no tax due to the District of 
Columbia. (R’s Ex. A, App. 71, 72) 

In petition for probate of wills in the estates of Susan 
Whitney Dimock and May Palmer Depew, petitioner Henry 
F. Butler stated that he was a citizen of the United States 
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with an office at 1011 Investment Building, but did not 
state his place of residence. In the notices to creditors 
in those estates petitioner gave as his mailing address 1011 
Investment Building, Washington, D. C., but did not fill 
in the portion showing where he was “of.” Subsequently 
someone (presumably in the Office of the Register of Wills) 
completed the notices showing Henry F. Butler as “of the 
District of Columbia,” but petitioner had no knowledge of 
that designation until long afterward. (App. 78, 79, 80, P’s 
Ex. 9, 10 and 11, App, 105, 106 and 107) 

Petitioner testified that although when he filed his D. C. 
returns for 1939 and 1940 he believed that during the years 
he practiced law in Boston (1930-1935) he was both a legal 
resident and legal domiciliary of Massachusetts, neverthe¬ 
less he maintained his other home in Maine where he 
actually had more furnishings than in Massachusetts and 
to which he would have returned had he ceased to practice 
law in Massachusetts, (App. 15), and he now believes he 
was at all times domiciled in Maine. (App. 20) 

Petitioner testified he continues to maintain his perma¬ 
nent home in Maine and expects and intends to return to 
and permanently live in Maine. He said he also expected 
in some circumstances to return to Massachusetts but that 
he did not have the same “home ties” in Massachusetts 
that he had in Maine. (App. 20) He stated that so far 
as the question of domicile is concerned, he had never left 
Woolwich, Maine, which has been his permanent home 
since 1921, and therefore he hesitated to say that he ex¬ 
pected to “go back” because he contended from the stand¬ 
point of a home it is still his home and he is there; but if 
the question comes up “When do you expect to spend 
more time in Woolwich than now?”, he states “just as soon 
as possible, and when the war is over and the requests 
that we do not use gas or the train for traveling cease;” 
that such requests have been the principal deterrent during 
the past few years to prevent him from spending more 
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time there. He testified “I do expect to make it and keep 
it my permanent home and return to living there the 
greater part of the year.” (App. 35, 36) 

Petitioner said that in 1938 if he had left Washington he 
would have gone back to Maine, and would have become 
actively affiliated with Warner, Stackpole & Bradlee in 
Boston. (App. 44) 

In response to the question whether it would be a proper 
statement to say that petitioner had no definite intention 
of terminating his law practice in the District, he replied 
it would not be, but that at this time he would have to 
say he did not know when matters would develop so he 
would pull up stakes and not spend any particular time in 
the District or completely leave the District; having made 
trips here in the past he would probably continue to make 
trips. In response to “when” that would be he replied it 
was difficult to prophesy as to the future; that he could 
make a “statement for the record,” but would prefer not 
to do that; that during every five years of his life over the 
last 20 years things had developed entirely differently 
from what he would have prophesied at the beginning 
of each five-year period. Petitioner said he had asked 
a member of the firm of Warner, Stackpole, Stetson and 
Bradlee whether he would rather have him in Boston or 
Washington, to which the member had replied it would be 
more convenient to have him in Washington, whereupon 
petitioner said “I will stay there a while longer.” He states 
he has continuously maintained pleasant relations in Boston 
with the idea that he might go back there at any time. He 
stated it was his intention in due course, though he could 
not say when, to return to New England for a much more 
permanent sojourn than he can now make. (App. 49, 50) 

In response to the suggestion of the Board that peti¬ 
tioner did not really have any intention or prospects of 
practicing law in Maine, he replied that he did because he 
would practice in Maine as numerous other people do who 
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live as he does around Portland, Augusta, Bath and Wis- 
casset. Portland is 40 miles from Woolwich; Augusta, 
about 35 miles; Bath is the next town to Woolwich and 
county seat for Sagadahock County; Wiscasset is county 
seat for the next adjoining county. Petitioner has studied 
Maine law in connection with his own real estate and 
matters pending in the Boston firm; he applied for admis¬ 
sion to practice in Maine in the fall of 1942, and was 
admitted in 1943. (App. 56, 57, 65) 

In response to the Board's questions “If you were to 
go back to Maine you couldn’t make a living off the land 
vou still have there?” and “Have vou sufficient resources 
to enable you to live without working at this time?” and 
“The land you have left there in Woolwich and the neigh¬ 
boring town would not afford you a living, would it?” 
petitioner replied he would not expect to live off the land; 
that he had enough income for bare living evpenses, but 
would expect to practice; and that his place in Woolwich 
was his home but not a “dirt farm” and that as far as 
being able to make a living in Maine is concerned, if there 
should be another depression or if petitioners were con¬ 
fronted with serious illness or if it were impossible to 
carry on remunerative practice, Maine is the place he would 
go because he could get ample practice in Maine and his 
wife could get jobs teaching in school or college, and be¬ 
tween them they could live more comfortably than in Wash¬ 
ington. (App. 56, 57) 

Petitioner Estelle K. Butler in response to the question 
“What place do you call home—the place you go back t.o?” 
replied “Maine. I think the difference between the Maine 
house and this house [in Washington] is that we bought 
this house [in Washington] as an investment ...” She 
also said “I have always thought of Maine as home and 
we moved things back there that we haven’t used here. The 
curtains are now just freshly laundered waiting for us.” 
(App. 60) 
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Petitioner was admitted to practice before the Court of 
Appeals of the District of Columbia March 5, 1934, and 
after his signature on the roll book of attorneys appears 
his address, “Cambridge, Mass.” (P’s Ex. 8, App. 102, 
103) 

In December, 1934, petitioners application for admis¬ 
sion to practice before the Supreme Court of the District 
of Columbia was denied for the reason that petitioner at 
that time had been a resident practitioner in Massachusetts 
for less than five years. In November, 1935, petitioner was 
admitted as having qualified by being a resident prac¬ 
titioner in Massachusetts for at least five years. (App. 82, 
83, 84, 85, 86, P’s Ex. 6, App. 100, 101) 

During the years 1939 and 1940 Henry F. Butler was a 
member of the First Presbyterian Church of Yonkers, New” 
York, but was not a member of or regular attendant at any 
Washington church. He w*as a member of the Bar Associ¬ 
ation of the City of Cambridge, Mass.; and active, non¬ 
resident member of the Bar Association of the City of 
Boston, Mass.; a non-resident member of the Bar Associ¬ 
ation of the City of New* York, N. Y. (joined 1940); a 
member of the American Bar Association from Massa¬ 
chusetts; and an active member of the Bar Association of 
the District of Columbia.* He w*as a member of Cap and 
Gown Club, Princeton, New Jersey; the National Council 
on Naturalization and Citizenship, New* York City; the 
University Club, Washington, D. C., of which he is a life 
member, having acquired a debenture bond which his father 
had purchased and w*hich w*as permitted to be passed on to 
one descendent carrying life membership; the Metropolitan 
Club, Washington, D. C., of w*hich he is a resident member 

*Note: The Bar Association of the District of Columbia has three 
classes of membership; active, associate and honorary. It has no class 
of non-resident membership. Active membership is predicated on having 
been admitted to the Bar of the U. S. District Court for the District of 
Columbia and having an active practice in the District of Columbia; 
it is not predicated on residence or non-residence. 
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as falling within that category’ under Club regulations on 
account of the number of months he has been in the District. 
(App. 18, 19, 45, 46) 

SUMMARY OF ARGUMENT 

The sole issue is whether or not petitioners were domi¬ 
ciled in the District of Columbia on December 31, 1939 and 
December 31,1940. 

A review of the law of domicile shows that where a per¬ 
son capable of exercising free choice has a place of resi¬ 
dence or abode and a fixed and definite intent to make and 
keep that place his permanent home, it is his domicile. 
Once there has been such a conjunction of residence and 
intent, protracted or continuous residence at such place 
of abode is not necessary to maintain domicile. Residence, 
no matter how protracted, without intent to establish a 
permanent home, will not give rise to domicile; nor will 
it give rise to domicile in the teeth of a definite intent not 
to establish a permanent home. 

Applying the law of domicile to the facts in this case it 
. is clear that Petitioners established their permanent home 
in Woolwich, Maine in 1921, and continuously from that 
time to the present have had a fixed and definite intent 
that their permanent home is in Woolwich, and that was 
their domicile of December 31,1939 and December 31,1940. 

If the Court should find that Petitioners ever changed 
their domicile to Cambridge, Massachusetts or to the Dis¬ 
trict of Columbia, they re-established it in Woolwich by a 
conjunction of residence at their home in Woolwich and 
their fixed and definite intent that it constituted their per¬ 
manent home. 

During Petitioners’ sojourn in the District they have at 
all times had the fixed and definite intent to return to and 
keep Woolwich their permanent home, and conversely not 
to make Washington their permanent home. 
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The Board of Tax Appeals erred in making as a “finding 
of fact” the conclusion that petitioners did not have the 
fixed and definite intention to return to and make Woolwich 
their permanent home, which is contrary to the undisputed 
evidence, and in failing to make findings of fact in ac¬ 
cordance with the evidence. The Board erred in its ap¬ 
plication of the law of domicile to the facts in the case, and 
in failing to find that petitioners were not domiciled in the 
District of Columbia on the tax days. 

Petitioners have sustained the burden of proof and have 
shown that they were not domiciled in the District of 
Columbia on December 31, 1939 or on December 31, 1940. 

ARGUMENT 
The Law of Domicile 

On the record it is plain that petitioners established their 
domicile in Woolwich, Maine, have never changed it, and 
consequently that on December 31, 1939 and on December 
31, 1940, and at all other times down to the present they 
have not been domiciled in the District of Columbia. 

If the Court should hold that petitioners did ever change 
their domicile from Woolwich, Maine, to Cambridge, Mass¬ 
achusetts, or to the District of Columbia, then it is clear 
that they changed their domicile back to Woolwich, Maine, 
and in either event they were not domiciled in the District 
of Columbia on the dates involved. 

The American Law Institute Restatement, Conflicts, 
states the legal aspects of domicile clearly and succinctly: 

Sec. 9. DOMICIL. Domicil is the place with which 
a person has a settled connection for certain legal pur¬ 
poses, either because his home is there, or because that 
place is assigned to him by law. 

(Under COMMENT following that section it is 
stated “ ... a person may be a ‘resident’ or an ‘inhabi¬ 
tant’ or a ‘citizen’ of a place without being domiciled 
therein ... ”) 
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Sec. 11. ONE AND ONLY ONE DOMICIL. Every 
person has at all times one domicil, and no person has 
more than one domicil at a time. 

Sec. 12. RELATION BETWEEN DOMICIL AND 
HOME. ... when a person has one home and only one 
home, his domicil is the place where his home is. 

Sec. 13. HOME DEFINED. A home is a dwelling 
place of a person, distinguished from other dwelling 
places of that person by the intimacy of the relation 
between the person and the place. 

Sec. 15. DOMICIL OF CHOICE. 

(1) A domicil of choice is a domicil acquired, through 
the exercise of his own will, by a person who is legally 
capable of changing his domicil. 

(2) To acquire a domicil of choice, a person must 
establish a dwelling-place with the intention of making 
it his home. 

(3) The fact of physical presence at a dwelling-place 
and the intention to make it a home must concur; if 
they do so, even for a moment, the change of domicil 
takes place. 

(4) A person can acquire a domicil of choice only 
in one of three ways: 

(a) having no home, he acquires a home in a place 
other than his former domicil; 

(b) having a home in one place, he gives it up as 
such and acquires a new home in another 
place; 

(c) having two homes, he comes to regard the one 
of them not previously his domicil as his 
principal home. 

Sec. 18. REQUISITE OF INTENTION. A person 
cannot change his domicil by removal to a new dwell¬ 
ing-place without an intention to make the new dwell¬ 
ing-place his home. 

Sec. 19. NATURE OF INTENTION REQUIRED. 
The intention required for the acquisition of a domicil 
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of choice is an intention to make a home in fact, and 
not an intention to acquire a domicil. 

Sec. 20. PRESENT INTENTION. For the acqui¬ 
sition of a domicil of choice the intention to make a 
home must be an intention to make a home at the 
moment, not to make a home in the future. 

Sec. 22. MOTIVE. The motive with which a person 
acquires a new dwelling-place does not determine the 
question of the establishment of a domicil of choice, 
but it may be important evidence tending to show 
whether or not, when a new dwelling place is acquired, 
there is an intention to make a home there. 

Sec. 23. CONTINUING QUALITY OF DOMICIL. 
A domicil once established continues until it is super¬ 
seded by a new domicil. 

Sec. 24. DOMICIL OF PERSON HAVING TWO 
HOMES. When a person who has capacity to acquire 
a domicil of choice has more than one home, his domicil 
is in the earlier home, unless he regards the second 
home as his principal home. 

The cases consistently support the precepts set forth in 
the Restatement. 

In the combined cases of District of Columbia v. Murphy 
and the District of Columbia v. DeHart , 314 I T . S. 441, the 
issue was the liability of the petitioners to the District 
income tax. In discussing the question of domicile the 
Court reviewed the legislative history of the Tax Act and 
quoted Senator Overton, Chairman of the Senate Con¬ 
ferees, who said “ ... if we imposed an income tax only on 
those domiciled within the District, then we would be im¬ 
posing it only on those who of their own volition had 
abandoned their domiciles in the states of their origin 
and had elected to make their permanent home or domicile 
here in the District of Columbia.” (84 Cong. Rec. 8825). 
The Court also quotes Representative Nichols, Chairman of 
the House Conferees, who defined the meaning of domicile 
as . . ‘the place where one has his true, fixed, and per- 


20 


manent home and pricipal establishment and to which, 
whenever he is absent, he has the intention of returning, 
and where he exercises his political rights . . . There must 
exist in combination the fact of his residence and animus 
manendi’ — which means residence and his intention to 
return [sic]; so that under this definition he could certainly 
live in the District of Columbia and have his legal domicile 
in any other State in the United States” (84 Cong. Rec. 
8974). 

The Court thereupon laid down certain broad rules to be 
applied in determining domicile under the Tax Act; gen¬ 
erally, persons coming to the District in Federal employ¬ 
ment do not lose their former domicile or acquire domicile 
in the District simply by coming here for an indefinite 
time while in Government service; on the other hand, the 
Court held “that persons are domiciled here who live here 
and have no fixed and definite intent to return and make 
their homes where they were formerly domiciled.” In a 
footnote the Court said “While the intention to return 
must be fixed, the date need not be; while the intention to 
return must be unconditional the time may be, and in most 
cases, of necessity is, contingent. The intention must not 
waver before the uncertainties of time, but one may not 
be visited with unwelcome domicile for lacking the gift of 
prophesy.” The Court said all facts which go to show 
the relations maintained to one’s former place of abode 
are relative in determining domicile such as, what bridges 
have been kept and what burned; whether the former place 
of abode has been retained; how permanent was the domi¬ 
cile in the other jurisdiction; were taxes paid in the other 
jurisdiction because of retention of domicile which could 
have been avoided by giving it up and were they nominal 
or substantial. It warned that Congress was concerned 
lest there be “triple taxation” and this should be taken 
into consideration, and remanded the case to the Board 
for further proceedings not inconsistent with the opinion. 
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While the Supreme Court in those cases had under con¬ 
sideration the domicile and consequent tax liability of 
Federal employees, the general tests and inquiries pre¬ 
scribed therein must apply also to persons not in the 
Federal employment; and this Court has so applied them 
in Beedy v. District of Columbia, 75 App. D. C. 289, 126 
F 2d. 647. On facts quite similar to those in the case at bar 
this Court recognizes that “Love of home—deep rooted 
and abiding—beats as surely in the bosom of the private 
citizen as in the bosom of the public official” and found 
that on the evidence the appellant who had concededlv 
been a citizen of Maine up to the year 1935, had shown the 
“fixed and definite intent to return and take up his home 
there” which the Supreme Court had said in the Murphy 
case was necessary to retain his domicile. This Court 
found that the Board had erred in concluding that appel¬ 
lant had only a “floating” intention to return and live 
in Maine, and that, indeed, there was no lack of abiding 
intention to return to his home in Maine, but a constant 
purpose to do so, and held that he was domiciled in Maine 
and not in the District of Columbia. 

In Pace v. District of Columbia, 77 App. D. C. 332, 135 
F 2d. 249, the question related to the District inheritance 
tax and involved the question of domicile. The decedent 
whose domicile of origin was Florida had died in the Dis¬ 
trict of Columbia after residing there for 27 years. The 
decedent had sold his family homestead in Florida when 
he left there and had since owned no home or other place 
of residence in Florida, although his furniture and house¬ 
hold goods were stored in a warehouse in that state. He 
expressed a desire eventually to return to Florida and 
explained he did not wish to establish his home in the 
District. He owned a number of business, residential and 
farm properties in Florida, notes secured by Florida real 
estate, and had an active bank account in Florida; other 
intangible assets he kept with him in the District of 
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Columbia. At all times he was registered and qualified 
voter in Florida. The Board of Tax Appeals found that 
the evidence adduced had not shown that the decedent 
during his residence in the District of Columbia always 
had a fixed and definite intent to return and take up his 
home in Florida and hence had not overcome the pre¬ 
sumption arising from his maintaining a home in the 
District that he was domiciled therein. This Court re¬ 
viewed the facts, particularly the evidence relative to 
decedents intent, and held that the petitioner had amply 
sustained the requisite burden of proof that the decedent 
maintained his domicile in Florida. 

On certiorari the Supreme Court of the United States in 

District of Columbia v. Pace, 88 L. Ed. 319,_U. S., 

reviewed the statute authorizing an appeal to this Court 
and held that “The Court of Appeals has power to review 
decisions of the Board of Tax Appeals as under the equity 
practice in which the whole case, both facts and law, are 
open for consideration in the Appellate Court, . . . ” The 
Court pointed out that Congress has elected to make 
liability for income tax in the District dependent upon 
whether the taxpayer is domiciled in the District on the 
last day of the year, and said that in the District . a 
large proportion of the population owe their presence to 
Government service and have the strongest motives for 
retaining their political connections with and domicile in 
the enfranchised communitv from which thev came . . . ” 

w m 

and affirmed the decision of this Court. 

In Sweeney v. District of Columbia, 72 App. D. C. 30, 
113 F. 2d. 25, the question was whether petitioner was 
subject to the District tax on intangibles for 1938 and 1939, 
and that involved the question of domicile. Petitioner had 
been domiciled in Boston in 1918 when he came to the 
District where he had since resided. He at all times by 
word and act steadfastly maintained that his permanent 
home, legal residence and domicile were in Boston and 
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repeatedly declared his intention to return to Boston and 
that he was residing in the District only temporarily. His 
only domestic establishment was in Washington and he had 
no other in Massachusetts or elsewhere. In this case the 
Court limited its considerations to the status of Federal 
employees. In reviewing the facts the Court found that 
the petitioner had done all anyone could do, circumstanced 
as he was, to maintain his state domiciliation and held that 
he was not domiciled in the District of Columbia. 

In Gilbert v. David, 235 U. S. 561, the Court at page 569 
cited Dicey and said “ . . . change of domicile is said to 
arise where there is a change of abode and ‘the absence of 
any present intention to not reside permanently or indefi¬ 
nitely in the new” abode.’ Or, as Judge Storey puts it 
. . . ‘if a person has actually removed to another place, 
with the intention of remaining there for an indefinite 
time, and as a place of fixed present domicile, it is to be 
deemed his place of domicile, notwithstanding he may enter¬ 
tain a floating intention to return at some future period’ 
‘the requisite animus is the present intention of permanent 
or indefinite residence in a given place or country, or, 
negatively expressed, the absence of any present intention 
of not residing there permanently or indefinitely’ Price v. 
Price, 156 Pa. St. 617, 626.” 

In Texas v. Florida, 306 IT. S. 398 (1939) the Supreme 
Court reviewed the facts, cited with approval Gilbert v. 
David, (Supra) and the Restatement regarding domicile 
and rendered an opinion supporting the precepts of the 
Restatement. 

For a recent case involving domicile, and supporting the 
principles laid down in the Restatement and in the Supreme 
Court decisions, see Bourne’s Estate, March 31, 1943, Sur¬ 
rogate’s Court, Westchester County, New York, 41 N. Y. 
Supp. 2d. 336, which reviews the facts and holds a domi¬ 
cile once established continues until superseded by a new 
one in fact; that a change cannot be effected by a mere 
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formal declaration but must be accompanied by facts and 
intentions sufficient to sustain a contention of change of 
domicile. The Surrogate said at 243 “Although the law 
may not question motives for desiring to effect a change 
of domicile, except as they may indicate intention ... it does 
demand that the intent be manifested by unequivocal acts” 
and held on all the facts the deceased had not effected a 
change of domicile. 

Another recent case is Benjamin's Estate, New York 
Surrogate’s Court, 27 N. Y. Supp. 2d. 963, in which Sur¬ 
rogate Foley said “Concepts of the law of domicile have 
in recent years been somewhat changed by the leading 
authorities of our State and the United States Supreme 
Court. The trend has been away from the former policy 
of attributing controlling weight to the formal declarations 
of a deceased as indicating his choice. More regard is now 
given to the test of whether the place of habitation is the 
permanent home of a person, with the range of sentiment, 
feeling and permanent association with it.” And again, 
“The acquisition of a new domicile involves an intent to 
abandon the old dwelling place as a home.” 

The question of change of domicile was considered in 
Johnson's Will, 259 App. Div. (N. Y.) 290 in which the 
Court said at 291 “In order to effect a change there must 
have been proof that the deceased had freely chosen another 
domicile and that his choice was followed by physical 
presence at a dwelling place and the intention to make 
it a home. There must be a concurrence of the fact and 
the intent, the factum and the animus." 

Matter of Newcomb, decided in 1908 by the Court of 
Appeals, 192 N. Y. 238, is a leading New York case, and is 
currently cited with approval. At page 250 the Court said 
. . . “As domicile and residence are usually in the same 
place, they are frequently used, even in our statutes, as 
if they had the same meaning, but they are not identical 
terms, for a person may have two places of residence, as 
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in the city and country, but only one domicile. Residence 
means living in a particular locality, but domicile means 
living in that locality with intent to make it a fixed and 
permanent home. Residence simply requires bodily 
presence as an inhabitant in a given place, while domicile 
requires bodily presence in that place and also an intent 
to make it one’s domicile.’’ Again, ‘ ‘ The existing domicile, 
whether of origin or selection, continues until a new one 
is acquired .... In order to acquire a new domicile there 
must be a union of residence and intention. Residence 
without intention, or intention without residence is of no 
avail. Mere change of residence although continued for a 
long time does not effect a change of domicile, virile a 
change of residence even for a short time with the intention 
in good faith to change the domicile, has that effect. 
. . . Residence is . . . not controlling, for unless combined 
■with intention it cannot effect a change of domicile.’’ The 
Court further states in regard to domicile “The subject is 
under the absolute control of every person of full age and 
sound mind who is free from restraint . . . Motives are 
immaterial, except as they indicate intention. A change 
of domicile may be made through caprice, whim or fancy, 
for business, health or pleasure, to secure a change of 
climate, or a change of laws, or for any reason whatsoever, 
provided there is an absolute and fixed intention to abandon 
one and acquire another, and the acts of the person effected 
confirm the intention ... A temporary residence for a 
temporary purpose, with the intent to return to the old 
home when the purpose has been accomplished, leaves the 
domicile unchanged.” In regard to the free choice of the 
individual the Court said “Intention may be proved by 
acts and by declarations connected with acts, but it is not 
thus limited when it relates to mental attitude or to a 
subject governed by choice ... a person may select and 
make his own domicile and no one may let or hinder. He 
may elect between his winter and summer residence and 
make a domicile of either. The right to choose implies 
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the right to declare one’s choice, formally or informally 
as he prefers, and even for the sole purpose of making 
evidence to prove what his choice was. Such declarations 
are not self-serving in an improper sense, unless they are 
made with the intent to deceive.” In the Newcomb case 
the New York Court held the deceased died domiciled in 
New Orleans. 

Beale in Conflict of Laws, Chapter on Domicile, Sec. 24.3 
says: 

“The true citerion, therefore, for determining domi¬ 
cile when there are two homes, seems to be the deter¬ 
mination of the order of acquisition of the two homes. 
The one which having been first acquired becomes a 
domicile remains the domicile in spite of the establish¬ 
ment of a new home; and the second home therefore 
chnnot be a legal domicile so long as the first one 
remains an actual home. This appears to be the 
doctrine applied, though not always clearly expressed, 
in most of the cases; therefore, where one has a home 
and domicile established, and thereafter acquires a 
new residence, still maintaining his old home, it is 
not material whether the new residence is or is not 
his home, if it does not become his principal home; for 
whether a residence merely or a home, domicile con¬ 
tinues to be where it was in the past.” 

And in Sec. 16.1 he says: 

“The determination of a domicile of choice involves 
the determination of questions of fact and particularly 
of the fact of intention, always a difficult fact to deter¬ 
mine. The difficulty, however, it must be emphasized 
is one of fact and not of law, the legal principle being 
clear.” 

The Court in Dorance Estate , 309, Pa. 151 said: 

“Nor do we mean that when a man has two actual 
residences, either one of which might be his domicile, 
he is not free to choose between them.” 
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Application of the Law to the Facts 

Applying the law of domicile to the facts in this case, 
it is clear that petitioners established their permanent and 
only home in Woolwich, Maine, in 1921, and thereupon 
they became domiciled in Woolwich, Maine. 

That domicile in Woolwich, Maine, must have continued 
unless and until petitioners established a new permanent 
home in fact with intention of making it their principal 
and permanent home and of abandoning Woolwich as their 
principal and permanent home. 

When petitioner entered Harvard Law School in 1927, 

and while he attended law school, he and his wife continued 

to maintain their home in Woolwich and to spend much 

time there. In Cambridge, Massachusetts, they lived in 

rented apartments, furnished with surplus furniture from 

their home in Woolwich. Woolwich was within easv motor- 

* 

ing distance of Cambridge and they made frequent trips. 
They continued to vote and pay taxes in Woolwich. There 
was no abandonment of the Woolwich home and domicile 
and no establishment of a new home and domicile in Cam¬ 
bridge during the Law School years. 

When petitioner graduated from Law School he elected 
to practice in Boston partly in order to be within easy 
motoring distance in Woolwich, Maine. Petitioners con¬ 
tinued to maintain their home in Woolwich; to make 
frequent trips to and spend much time in Woolwich and 
to pay taxes in Woolwich. They continued to live in a 
rented apartment and later in a rented half-house in 
Cambridge, but petitioners state and all the evidence 
indicates there was no establishment of a permanent home 
in Cambridge, and no abandonment of their permanent 
home and domicile in Woolwich, Maine. 

Because they were residing much of the time in Massa¬ 
chusetts and dealing with local officials, petitioners regis¬ 
tered as voters in Cambridge in 1931. In Massachusetts 
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the right to vote is predicated on one year’s residence 
within the Commonwealth and six month’s residence within 
the town in which the vote is cast (see Constitution of 
Massachusetts, Article III, App. 40) 

Petitioners thereafter filed Massachusetts income tax 
returns and paid taxes computed thereunder, as required 
by General Laws of Massachusetts, Chapter 62, Section 5, 
which provided “Income of the following classes received 
by any inhabitant of the Commonwealth during the pre¬ 
ceding calendar year shall be taxed as follows:... ” (Note: 
Section 1 was similar, but applied to other classes of income 
not relevant to these petitioners). 

As it is clear from the law of domicile that a person may 
be a resident or an inhabitant of a place without being 
domiciled at that place, it follows that registering to vote 
and paying income taxes in Massachusetts did not per se 
effect a change of domicile from Woolwich to Cambridge. 

Petitioner continued to pay taxes, including poll taxes, 
in Woolwich, and (after acquiring additional Maine prop¬ 
erty in 1932) also in the adjoining towns of Wiscasset and 
Westport. Thus petitioner was becoming more firmly 
(rather than less firmly) rooted in Maine. 

All the evidence shows the petitioners’ intentions during 
these years was to establish their permanent home in 
Woolwich, Maine. 

In the late winter of 1934 petitioners visited in the 
District of Columbia for two months in response to the 
urgings of petitioner’s father. Surely no argument is 
necessary to show that such a trip did not effect domicile 
in any way. 

In the fall of 1934, in response to the urging of, and to 
please petitioner’s father who was getting along in years, 
rather than with any prospect of bettering his own con¬ 
dition, petitioner obtained leave of absence from the Boston 
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law firm with which he was associated, arranged to ter¬ 
minate the lease on the rented half-house at 30 Shepard 
Street, Cambridge, shipped some furniture back to his 
home in Woolwich and shipped other furniture to Washing¬ 
ton where it was placed in storage, whereupon petitioner 
Estelle K. Butler returned to their home in Woolwich, and 
petitioner Henry F. Butler went to the American Bar 
Association meeting at Milwaukee, Wisconsin, and thence 
returned to their home in Woolwich. At that point the 
only actual place of residence the petitioners had was their 
home in Woolwich, Maine, to which they both returned and 
which both were physically occupying, and had a fixed and 
definite intention to keep as their permanent home. 

If, as petitioners contend, there had been no change of 
domicile away from Woolwich, then the abandonment of 
the Cambridge place of residence had no effect on their 
domicile, which continued to be in Woolwich. If the Court 
should find that there had been a change of domicile from 
Maine to Cambridge, then the abandonment of the Cam¬ 
bridge residence and the physical return to their home in 
Woolwich (which was then their only place of residence) 
coupled with their present intent to have it as their per¬ 
manent home effected a return to domicile to Woolwich. 

Thereafter petitioners motored from Woolwich to Wash¬ 
ington, where they lived for some months in a room at the 
Cairo Hotel. Subsequently they leased a house at 3010 
P Street, N. W. on a one year lease, furnishing it with the 
surplus furniture from their home in Maine which they 
had shipped from Cambridge and had had in storage in 
Washington. Petitioners had a firm and openly avowed 
intention not to establish a permanent home in Washington 
and not to become “legal residents” or “domiciliaries” 
of the District of Columbia. To this end they did in fact 
continue to claim legal residence, vote and pay income taxes 
in Massachusetts and to maintain their permanent home 
in Woolwich, always in their exclusive possession and ready 
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for occupancy year ’round and always with the intention 
that it w*as their permanent and principal home. 

Thus the move from their Woolwich home to a Wash¬ 
ington hotel and then to a rented house in all the circum¬ 
stances set forth in the record, and with the continual and 
often-expressed intention that the Washington sojourn 
should be temporary and should not be permanent, did not 
affect their domicile, and certainly did not result in estab¬ 
lishing a new permanent home in the District of Columbia 
with the requisite intention to effect a change of domicile 
to the District of Columbia. 

The cases are consistent in holding that residence alone 
is not controlling in determining domicile but that intent 
is equally essential; that no amount of residence will con¬ 
stitute domicile if the intent that it be a permanent home 
is lacking or in the teeth of a definite intention that it shall 
not be a permanent home and domicile; conversely, that no 
amount of absence from an established domicile will con¬ 
stitute an abandonment of domicile if the facts are not 
such as to create a new* domicile elsewrhere; and that declar¬ 
ations regarding domicile not inconsistent with the facts 
must be given full weight. On all the facts in the record 
it is clear that petitioners never established a domicile in 
the District of Columbia. 

Petitioners continued to be at their home in Maine on 
numerous occasions each year, and personally to manage 
their properties and interests in Maine. Everything they 
did in Maine was indicative of their fixed and definite 
intention to maintain Woolwich as their home and domicile. 

In order to be sure to retain the right to vote, peti¬ 
tioners continued to file Massachusetts income tax returns 
giving their address as 30 Shepard Street, Cambridge, and 
stating they were temporarily in the District of Columbia, 
and to pay taxes as computed thereon, and they continued 
to vote in Cambridge. It may be that petitioners had no 
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legal right to continue to claim legal residence and to vote 
in Cambridge, rather than in Woolwich, but such action 
certainly did not effect a change of domicile to the District 
of Columbia, but showed an intention not to establish a 
permanent home in the District. 

Petitioners also continued to pay substantial real estate 
taxes in Woolwich, Wiscasset and Westport, Maine. The 
Town of Woolwich continued to carry petitioners as “resi¬ 
dents” for voting purposes and to assess poll taxes as 
provided in the case of residents, which petitioners paid. 
In 1936 petitioner Henry F. Butler w'as listed in the Wool¬ 
wich town records as the largest individual taxpayer, and 
as a resident of the town. This is clear evidence of the fact 
that petitioners had the closest sort of connections with 
the Town of Woolwich as compared with the most tem¬ 
porary sort of habitations in the District of Columbia. 

In 1938 petitioner advised the Selectmen of the Town of 
Woolwich that as he was a registered voter in Cambridge, 
Massachusetts, he should be dropped from the list of 
residents (which constituted the voters list) in Woolwich. 
This was a factual statement regarding voting lists, and not 
an expression of abandonment of his home ties in Wool¬ 
wich. 

In 1939 petitioners, feeling there was no sound reason 
for maintaining voting residence in Cambridge (where they 
had no property) instead of in Woolwich where they main¬ 
tained their permanent home, and which was the only place 
where they owned real estate, requested again to be regis¬ 
tered as residents (and consequently as voters) of the 
Town of Woolwich. This showed their continued intention 
to have Woolwich as their permanent home. The First 
Selectman, under advice of the Town’s attorney, said they 
had just asked to be dropped from the list of voters, and 
that the request to be again registered as residents had 
come too late to be effected that year, but that they should 
be eligible the following year. In 1940 petitioners notified 
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the Selectmen they desired again to be registered as 
residents of Woolwich, but not until after the National 
elections. Accordingly they voted in Cambridge, Massa¬ 
chusetts, in November, 1940 and thereafter, while physi¬ 
cally present in Woolwich, Maine, on December 16, 1940, 
petitioner Henry F. Butler in writing requested the Select¬ 
men that he and his wife be registered as residents, and the 
Selectmen replied that they had been so registered. This 
the petitioners had a right to do, and having done so, the 
Board of Tax Appeals cannot deny its effect to confirm 
and establish beyond doubt their domicile of choice in 
Woolwich. 

If, as petitioners contend, they were then domiciled in 
Maine, that registration did not affect their domicile other 
than to confirm it. If the Court could possibly hold they 
had been domiciled elsewhere—either in Cambridge, Massa¬ 
chusetts, or in the District of Columbia—that overt act, 
showing intent to maintain their Woolwich home as their 
principal and permanent home, with the closest political 
as Well as personal ties of long standing, expressed while 
the petitioners were physically in their home in Woolwich, 
necessarily effected a return of domicile to Woolwich. 

Applying the tests set forth in the Murphy and DeHart 
and the Beedy opinions, it is apparent petitioners have 
continuously and consistently since 1921 (and even earlier 
in the case of Henry F. Butler) maintained the closest home 
ties with Woolwich, Maine. During all the years involved 
Maine was the only place they owned a residence—and 
there they owned property of relatively high value in the 
town; they have maintained active bank accounts in Maine 
since 1924; they have continued to have active business as 
well as personal interests in Maine; Woolwich has been 
the place they have gone back to—their only permanent 
home; they are listed as residents of Woolwich in the Bath, 
Maine telephone directory; and they have shown by word 
and by deed on innumerable occasions their fixed and 
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definite intention to maintain and return to their per¬ 
manent home, and consequently their domicile, in Wool¬ 
wich. 

Conversely, the petitioners during the years involved, 
had no close ties with Washington; they lived in hotel 
rooms and rented houses; until 1937 they had no personal 
bank account in Washington; petitioner was admitted to 
practice law in the District of Columbia in November 1935, 
on the basis of having been a resident practitioner in Mass- 
chusetts during the year immediately preceding his admis¬ 
sion, and therefore necessarily not domiciled in the District 
during that year; petitioners are not members of, nor 
regular attendants at any church in the District of Colum¬ 
bia. During all the years involved and down to the present 
petitioners, on their Federal income tax returns claimed 
their legal residence in Cambridge or in Woolwich, and 
gave their temporary Washington address for the purposes 
of those returns. Petitioner Henry F. Butler personally 
explained his claims of residence elsewhere to the Assis¬ 
tant Assessor of Taxes in connection with intangible per¬ 
sonal property returns. This is all strong evidence that 
they never established a permanent home in the District, 
and cannot be ignored. 

In the main, petitioner’s practice is before the various 
departments and agencies of the Federal Government, 
rather than in the local courts or the agencies of the Dis¬ 
trict of Columbia; it emanates from outside the District 
and constitutes a strong incentive to petitioner to main¬ 
tain his permanent home ties and domicile elsewhere. 

The Court surely will take judicial notice of gasoline 
rationing and Government requests that people do not 
travel by train any more than necessary and realize it is 
not the personal choice of petitioners that at present they 
do not spend more actual time in Woolwich, Maine, but in 
compliance with Governmental orders or requests. 
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That petitioners may have stated at one time or other 
that they were domiciled in Massachusetts cannot alter the 
fact of their actual domicile, wherever it was, except to 
constitute more evidence that they had no intention of 
becoming domiciled in the District of Columbia and were 
prepared to pay high (in Massachusetts income taxes) to 
retain their franchise and right to vote. In this case there 
is no evidence or suggestion of tax evasion or failure to 
pay taxes due in all of several jurisdictions. 

Petitioners state their sojourn in the District of Colum¬ 
bia is not permanent; they say they consider they have 
never left Woolwich as their permanent home and con¬ 
sequently hesitate to speak of “returning” to Woolwich for 
pennanent residence—that they are presently residing per¬ 
manently in Woolwich. But to discuss when they intend 
to spend much more time in Woolwich and less time in the 
District, they say just as soon as war conditions will per¬ 
mit; they say they prefer not to make a “statement for the 
record” that they intend to return to Maine in so many 
years, because the history of their existence for the past 
20 years has led them not to prophesy, but their intention 
to return to much more lengthy residence each year in 
Maine is fixed, definite and unwavering and much more 
than a mere “floating intention.” In these months when 
the world is in the throes of the most devastating war in 
history, and each individual must subordinate his desires 
to the common weal, it would be presumptious for peti¬ 
tioners to say they intend to do this or that at a specified 
time, and there is nothing in any of the cases or in the 
recognized law of domicile that requires persons to be any 
more specific than these petitioners have been. 

The Board Erred 

In applying the rule of convenience expressed by the 
Supreme Court in the Murphy and DeHart case that the 

taxing authority is warranted in treating as prima facie 
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taxable any person quartered in the District on tax day 
whose status it deems doubtful and that it is not an un¬ 
reasonable burden upon the individual “who knows best 
whence he came, what he left behind, and his own attitudes, 
to require him to establish domicile elsewhere if he is to 
escape the tax” the Board has ignored statements and 
evidence of petitioners ’ intent and has reached a con¬ 
clusion clearly contrary to the facts in the case. Indeed, 
the Board seems to have contorted the criterion of a “fixed 
and definite intent to return to their domicile” which the 
Supreme Court says need not be at any fixed time but may 
be, and in most cases of necessity is, contingent, into its 
own unjustified criterion of “an intent to return to their 
domicile at a fixed and definite date.” Nowhere in the 
authorities is such a rule to be found. 

The Board also appears to proceed on its theory that 
a “return” to one’s permanent home and domicile re¬ 
quires permanent departure from the District with no 
intention ever again to sojourn in the District. Obviously 
such a rule is not founded on any of the law or the cases. 
The petitioners in refusing to indicate any intention to 
depart from the District and never to return honestly 
spoke of when they would spend more time in their home 
in Woolwich and less time in the District. As the peti¬ 
tioner said, he had a certain amount of Federal practice 
during his sojourn in Boston which brought him to the 
District, and he would probably continue to have a certain 
amount which would bring him to the District in the future. 

Many of the cases indicate that a “return” to one’s 
domicile means every so often “going home,” rather than 
permanently staying there without again departing. Under 
such interpretation, recognizing that a particular place 
does constitute “home”—the place where one’s heart¬ 
strings are attached, where one yearns to “go back to,” but 
from which for business or other reasons one may be 
forced to absent himself for varying periods of time—it 
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is clear that petitioners each year have returned to their 
domicile and definitely plan each year to return to their 
domicile in Woolwich. 

The Board in its opinion said “Even an intelligent 
layman, without recourse to the frequently fiction-based 
doctrine that everyone is presumed to know the law, can 
be assumed to know that there is a difference between 
physical presence in a jurisdiction and citizenship thereof.’’ 
(App. 118) This is just what the petitioners have been 
endeavoring to show” in this case. 

CONCLUSION 

The petitioners have sustained the burden of proof to 
show that they were not domiciled in the District of Colum¬ 
bia on December 31, 1939 or on December 31, 1940, where- 
for the decision of the Board of Tax Appeals should be 
reversed. 

Respectfully submitted, 

Henry F. Butler, 

Attorney for Petitioners . 
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Henry F. Butler, and Estelle K. Butler, Petitioners, 
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District of Columbia, Respondent. 

BRIEF FOR RESPONDENT 
COUNTER-STATEMENT OF THE CASE 
Findings of Fact and Opinion of the Board 

The Board was of opinion that the petitioners were domi¬ 
ciled in Maine during the period 1921-1927 (App. 117). 

In its findings of fact the Board included the following 
findings: 

1. That during the period 1930 to 1940, the petitioners did 
not have a fixed and definite intent to return to Maine, and 
that during said period of time they became domiciled in 
Massachusetts; . 
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2. That the petitioners were domiciled in Massachusetts at 
the time of their arrival in the District of Columbia in the fall 
of 1934; and 

3. That the petitioners did not during the entire time of 
their stay in the District since 1934. have a fixed and definite 
intent to return to Massachusetts or Maine, and that they did 
not have such intent on December 31, 1939, or on December 
31, 1940. and that during the period of their stay in the Dis¬ 
trict since 1934 they became domiciled in the District of 
Columbia (App. 116). 

The Board was also of opinion that the career of the peti¬ 
tioners during the period 1921 through 1940 may be divided 
into four parts (App. 117). These four parts are, in chrono¬ 
logical sequence, as follows: 

PART I 

The Farming Period (1921-1927) 

In 1921, Henry F. Butler (hereinafter referred to as “peti¬ 
tioner” for convenience), who had attained his majority in 
November, 1917 (App. 15), and his wife, petitioner Estelle K. 
Butler, whom he had married in June, 1921 (App. 21), went 
to Woolwich. Maine, and there established their own residence 
where they lived the “year round” (App. 15, 21, 22, 53, 55). 

During the period from 1921 until the fall of 1927, petitioner 
was under contract to manage, and did manage, a farm owned 
by his'father (App. 54). This farm probably contained 1200 
acres in 1921 (App. 37), but was subsequently increased (App. 
15, 37. 41). The farm had 2500 apple trees, a big packing and 
shipping shed, a poultry plant with a capacity for 10,000 birds, 
a 10,000-egg incubator, and a dairy herd for a part of the time. 
Approximately 10,000 bushels of apples were shipped from the 
farm each year (App. 22). While managing this farm during 
the period under discussion, the petitioners’ annual earned 
income ranged between $1800 and $3600 a year (App. 17), 


3 


and he had no income from any source other than from run¬ 
ning the farm (App. 55). 

During this period, the petitioners lived in a house owned 
by petitioner’s father and located on the farm aforesaid, which 
house petitioner had obtained by contract, and on which he 

had an option to buy which w’as not exercised (App. 54). The 
house was furnished with furniture which the petitioners had 
purchased (App. 61). 

During those years while so engaged and living in Maine, 
petitioner exercised all of the benefits and assumed all of the 
burdens of a resident and domiciliary of Maine (App. 15), and 
voted there in national, state and local elections (App. 22, 23, 
32). 

Sometime prior to 1926, petitioner, in conjunction with his 
father, purchased a 150-acre tract of land which was adjacent 
to his father’s farm (App. 23, 54). This tract was improved 
by a dwelling house (App. 41). In 1926, petitioner “took 
over” from his father and purchased this improved property, 
but did not live in the house during the period 1921-1927 be¬ 
cause it was not put in good condition until 1928 (App. 38, 
54). In 1939, this property represented an investment of 
about 87,500 (App. 39), and for 1940 real estate tax purposes 
it was assessed at approximately 82700 (App. 38). The valua¬ 
tion for 1939 real estate tax purposes was about the same as 
that for 1940 (App. 38). 

In 1924, petitioner opened a checking account wdth the 
Depositors Trust Company of Wiscasset, Maine (formerly 
Augusta Trust Company) and a savings account with the First 
National Bank of Bath, Maine (App. 19). ’ 

Woolwich, Maine, has an area (township) of about the 
same size as that of the District, and a population of less than 
2.000 (App. 51). It is in Sagadahoc County, of which Bath 
is the county seat (App. 56). Woolwich, which would be 
called a village or town by a person from this part of the coun¬ 
try (App. 51), is about 160 miles from Boston, Massachusetts 




(App. 23), 40 miles from Portland, Maine, and maybe a little 
more than 35 miles from Augusta. Maine (App. 56). 

PART II 

The Transitional Period of Henry F. Butler’s Law Studies 

(1927-1930) 

i 

The petitioners moved to Cambridge. Massachusetts, in the 
fall of 1927, in order that petitioner might attend Harvard 
Law School, which school he did attend from 1927 until his 
graduation therefrom in 1930 (App. 22, 23. 55). 

While petitioner was attending law school, his wife taught 
at Boston University (App. 61). and he continued to run the 
farm in Maine, and returned there periodically for that pur¬ 
pose (App. 22. 23). Petitioner maintained his legal residence 
in Woolwich during the time he was attending law school, and 
he consistently voted in town, state, and national affairs (App. 
23). 

Petitioner thinks that the petitioners disposed of the dairy 
herd on the farm in Maine while he was still in law school 
(App. 25, 63), but continued the apple orchard, the principal 
activity of the farm (App. 25). 

In 1930. petitioner opened a checking account with the State 
Street Trust Company, Boston. Massachusetts (App. 19). 

PART III 

The Period 1930 to 1934, During Which Henry F. Butler Em¬ 
barked Upon His Career as a Lawyer in Boston, Massa¬ 
chusetts 

Petitioner moved to Cambridge. Massachusetts, in 1930 in 
order to practice law in Boston, Massachusetts (App. 15). He 
was admitted to the Bar of Massachusetts in that year (App. 
23) and began employment with a Boston law firm (App. 55), 


where he was a young man (34 years of age, App. 21) in the 
office on a beginning salary of $1800 (App. 64). His name 
was never on the letterhead of that firm or on the letterhead 
of its successor (App. 55). 

While in Cambridge, the petitioners lived in a rented apart¬ 
ment or house (App. 15), 30 Shepard Street, Cambridge, 
Massachusetts (App. 24), which was furnished with peti¬ 
tioners’ own furniture (App. 15). 

In 1931, as he .was spending practically all of his time in 
Massachusetts (App. 15) and dealing with local Massachusetts 
officials (App. 23), petitioner made the change and transferred 
his legal voting residence to Massachusetts and thereafter ex¬ 
ercised all of the privileges and assumed all of the burdens of 
a resident of Massachusetts, including the filing of state in-, 
come-tax returns and the payment of income taxes (App. 15). 

While practicing law in Massachusetts, petitioner continued 
to run the farm in Maine (App. 23), to which he acquired title 
in 1932 (App. 25, 55). Sometime between that year and 1939, 
petitioner owned probably 2,000 acres of land in Maine, which 
was the greatest amount of property he ever owned in Maine 
at any one time (App. 41). He never has owned any real 
property in Massachusetts at any time (App. 23). 

In each of his Massachusetts individual resident income-tax 
returns, covering a part of 1931, and all of 1932, 1933,1934 and 
so on through 1940 (App. 28), petitioner gave his home ad¬ 
dress as 30 Shepard Street, Cambridge, Massachusetts (App. 
29). 

Petitioner’s salary, plus outside fees, from the Boston law 
firm, up to his last year there, amounted to about $3600 (App. 
64). 

Petitioner believes that during the years he practiced law 
in Boston he was both a legal resident and legal domiciliary of 
Massachusetts in contemplation of Massachusetts law and the 
generally accepted concept of the law (App. 15). 
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PART IV 

/ 

The Period of Henry F. Butler’s Practice of Law in the District 

of Columbia (1934-1940) 


In the spring of 1934, petitioner was requested by his father, 
who was then 75 years of age (App. 64), to join the latter in 
the practice of law in Washington, D. C. (App. 24). He 
testified that he obtained a leave of absence from his employ¬ 
ment with the Boston law firm (App. 15) and came to the 
District to look over the situation here (App. 24) and to 
attend to some legal matters here (App. 15). While here 
during that time he sublet his rented house in Cambridge 
(App. 16). Thereafter, he returned to Massachusetts to give 
the matter more consideration (App. 24). Petitioner testified 
that after taking everything into consideration, petitioners 
decided they would come to Washington for a trial of the pro¬ 
position. though with no determination to remain here for any 
protracted length of time (App. 24). On deciding to make 
the change to Washington, petitioners relinquished their lease 
on 30 Shepard Street, Cambridge, Massachusetts by mutual 
agreement with their landlord (App. 24), and shipped a com¬ 
paratively small part of their furniture to Maine (App. 47), 
and the remainder, one van load, to Washington, where it was 
placed in storage (App. 24). In response to a question as to 
whether his notion in coming to Washington from Boston was 
to please his father or to improve his economic status, peti¬ 
tioner testified that his notion was very definitely to please his 
father (App. 64). 

After closing the house in Cambridge, petitioner Estelle K. 
Butler went to Maine, and petitioner Henry F. Butler pro¬ 
ceeded directly to an American Bar Association meeting in 
Milwaukee and from there to Maine, from whence both peti¬ 
tioners motored to Washington (App. 24, 25). The record 
does not disclose for how long either or both-of the petitioners 
stayed in Maine on that occasion (App. passim). 


7 

Petitioner testified that when he came to the District in 
1934 to be associated with his father, he had the intention not 
to establish legal residence in the District but to maintain his 
legal residence elsewhere, which was Massachusetts at that 
time. He said he had legal voting residence—not domicile—in 
mind at that time (App. 27). 

Petitioners lived for a number of weeks or months at the 
Cairo Hotel while looking for a place to live, and they finally 
found one, a small house at 3010 P Street. X. W. (App. 25). 

After coming to Washington in 1934. petitioner continued 
to run the farm enterprise and both petitioners continued to go 
back to Maine periodically (App. 25). Petitioner Henry F. 
Butler made not less than three separate trips to Maine each 
year, spending from three weeks to over two months there 
during the period 1937-4940 (App. 39). He is inclined to get 
away from the heat of Washington in the summer and, in his 
opinion, there is no better place than Maine, which is more 
comfortable (App. 40). He ran in a certain amount of vaca¬ 
tion in his trips to Maine in the summer in exactly the same 
way that he would do in any place that was cooler than Wash¬ 
ington (App. 41). 

Petitioner filed Massachusetts individual resident income 
tax returns for each year from 1934 through 1940, and on each 
such return gave as his home address. 30 Shepard Street. Cam¬ 
bridge, Massachusetts (App. 28, 29), although, as hereinbefore 
stated, petitioners had relinquished their lease on said premises 
in 1934. given up the house, and removed their furniture there¬ 
from (App. 24). Petitioner paid Massachusetts income taxes 
through 1940 (App. 28. 29). On each return he stated that he 
was temporarily in the District (App. 29). 

Although there was no requirement on the Federal income 
tax return forms for the years 1934 through 1940 that the 
legal residence of the taxpayer be furnished, petitioner made 
a place on such returns filed by him (with the Collector of 
Internal Revenue in Baltimore. Maryland (App. IS)) for 



those years stating that he was claiming legal residence at 30 
Shepard Street, Cambridge, Massachusetts (APP- 29). 

It is true, as stated on page 11 of petitioners’ brief that peti¬ 
tioner was not held liable for the District tax on intangibles. 
But the intangible tax law provided that: 

“Any person maintaining a place of abode in the 
District of Columbia on the 1st day of July of a tax¬ 
able year, and for the three months prior thereto, 
shall be considered as a resident for the purpose of as¬ 
sessment on intangible property wherever located, 
unless evidence shall be submitted to the assessor of 
the District of Columbia, satisfactory to him, that 
such intangible personal property or the income 
thereof is taxed to said person in some other juris¬ 
diction, * * *.” (Title 20, Section 756, D. C. Code, 
1929.) 

Petitioner voted in person in Massachusetts in 1934, and in 
that state by absentee ballot from 1935 through 1940 (App. 
45), although he paid poll taxes in Maine through 1938 when 
he explained to Maine authorities that he claimed legal voting 
residence in Cambridge, Massachusetts (App. 31, 32). Al¬ 
though after 1930, petitioner exercised all of the privileges and 
assumed all of the burdens of a resident of Massachusetts 
(App. 15). and, as hereinbefore stated, voted there (App. 45), 
he doesn’t know whether or not there is a poll tax in Massa¬ 
chusetts, but thinks there is no such tax (App. 44). 

Since 1934, petitioner has had a checking account (office) in 
the Union Trust Company, Washington. D. C. (App. 19), 
which during the year 1939 and for a part of 1940 was a joint 
account with his partner (his father), who died February 9,. 
1940 (App. 77). 

Petitioner lived in different rented houses in the District from 
the fall of 1934 through 1940, with the exception of a period 
in 1937 when his furniture was in storage and he stayed in a 
hotel while looking for another rental. Practically all of the 
furniture which he had in Washington during those years 
had been removed from his house in Maine (App. 16). 




On December 26, 1934, petitioner applied for admission to 

practice before the Supreme Court of the District of Columbia 

(now District Court of the United States for the District of 
« 

Columbia) (App. 100), and in his application gave 3010 P 
Street, X. W„ Washington. D. C. as his residence (App. 99). 
He was admitted to practice before that Court in November, 
1935 (App. 101). Petitioner was admitted to practice before 
the United States Court of Appeals for the District of Colum¬ 
bia on March 5. 1934 (App. 91, 103). After his signature on 
the roll book of attorneys of the latter court there appears, in 
what is apparently his handwriting, the notation “Cambridge, 
Massachusetts” (App. 103). 

In 1937. petitioner opened a checking account with the Na¬ 
tional Savings and Trust Company, Washington. D. C. (App. 
19, 47). 

In 193S, petitioner explained to certain officials in Wool¬ 
wich, Maine, that he claimed legal voting residence in Cam¬ 
bridge, and didn’t think that he should be listed as a resident 
of both Woolwich and Cambridge. The said officials there¬ 
upon had him stricken from the voting list of Woolwich and no 
poll taxes were assessed against him for the years 1939 and 
1940 (App. 31, 32). 

On October 30, 1939, petitioner, as one of the executors 
nominated in the will of one Susan Whitney Dimock, deceased, 
petitioned the District Court of the United States for the 
District of Columbia for the admission of said will to probate 
and for the grant of letters testamentary unto him. In said 
petition, petitioner stated that he was “a citizen of the United 
States and a member of the Bar of the District of Columbia, 
having an office at 1011 Investment Building, Washington, 
D. C.’\ but made no averment in said petition as to his resi¬ 
dence (App. 98), although he knew that the rules required 
that his residence be stated in the petition (App. 97, 9$). 
Letters testamentary were granted to petitioner and one Cloyd 
Heck Marvin, and petitioner was not directed or ordered by 
the District Court to file the power of attorney required of 





non-resident executors (App. 79) by Section 20-1 IS of the 
D. C. Code 1940. In a notice to creditors of the estate of said 
Susan Whitney Dimock, petitioner did not describe himself- 
as of any place (App. 92), even though the printed form of 
such notice contained, among other things, the phrase: “That 

the subscriber_, of_” (App. 106). 

In subscribing said notice, petitioner gave as his address “In¬ 
vestment Building, Washington, D. C.” 

On December 31, 1939, there was on deposit to the credit of 
either the petitioner or the partnership which he had with his 
father, $213.87 in banks in Maine, $58.19 in a bank in Massa¬ 
chusetts. $21.78 in a bank in New York, and $279.93 in a bank 
in the District of Columbia. The total on deposit in banks 
outside of the District was $293.84 and the total on deposit 
in the bank in the District on that day was $279.93 (App. 76). 

Petitioner’s income from his practice of law was $3506.00 in 
1939 (App. 5. 59). 

In that same year. 1939, petitioner, who was then more in¬ 
terested in the practice of law than in raising apples (App. • 
63) managed to sell the apple orchard, which was the principal 
activity on the farm in Maine (App. 25). After the sale, his 
holdings in Maine real property in 1939 and 1940 were ap¬ 
proximately 700 acres (App. 25). 

In the fall of 1940. in the estate of one May Palmer Depew, 
he followed the same procedure with respect to recitation of his 
residence in the petition for probate and grant of letters testa¬ 
mentary and in the notice to creditors of said estate that he 
previously followed in the Dimock Estate, as aforesaid (App. 
79, SO. SI, 106), and the District Court granted him letters 
testamentary upon said estate without ordering or directing 
him to file the power of attorney required of non-resident 
executors (App. 81, 82), 

On December 31, 1940, there was on deposit to the credit of 
either the petitioner or the partnership which he had with his 
father, $2511.63 in banks in Maine, $53.98 in a bank in Massa¬ 
chusetts, and $213.23 in a fcjpnk in New York, for a total 
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amount of $2778.84 on deposit in banks outside the District, 
and there was on that day a total amount of $11,952.76 on 
deposit in banks in the District (App. 76). 

Sometime during the years 1939 and 1940, petitioner w’as 
an active non-resident member of the Bar Associations of 
Boston, and New York City (App. 46). He was an active 
member of the Bar Association of the District of Columbia, 
and, pursuant to agreement of counsel (App. 46, 47), the 
Board took judicial notice of the fact that under the by-laws 
of said Association in force during those years a non-resident 
could have been either an active member if he was a member 
of the Bar of the District of Columbia, or a non-resident mem¬ 
ber if a member of the Bar of another jurisdiction (App. 116). 

Petitioner’s 1940 income was $23,000 (App. 59). 

Statements Made and Acts Done Subsequent to the Tax 

Years Involved 

The Board made no findings of fact on any statements made 
or acts done after the tax years here involved and apparently 
no such statements or events entered into its decision. But 
because petitioners have mentioned some of these matters in 
their brief, the respondent sets forth below certain pertinent 
matters which occurred subsequent to December 31,1940. 

In petitioners’ District of Columbia income tax returns for 
the calendar years 1939 and 1940, subscribed to by petitioner 
Henry F. Butler on February 12, 1942, petitioners stated their 
“Legal residence and domicile” and their “Legal residence”, 
respectively, to be 30 Shepard Street, Cambridge, Massa¬ 
chusetts (App. 5-10). 

In their petition to the Board, subscribed by them (App. 
4) and filed on August 4, 1943 (App. 128), the petitioners 
stated that they were “presently domiciliaries and legal resi¬ 
dents of Woolwich, Maine” (App. 2). and averred that they 


“have at all times from 1921 through the present time been 
domiciled in either Woolwich. Maine, or Cambridge, Massa¬ 
chusetts” (App. 3). 

In April, 1941, petitioner asked to be again registered in 
Woolwich. In response to that request the officials of that 
town said: “Well, make up your mind. It was within two 
years that we took you off and now you want us to put you 
back” (App. 32). 

Petitioners’ present address in Washington is 1671 31st 
Street, between Q and R Streets (App. 57. 59). This property 
was purchased by the petitioners for §37,500 (App. 60) in 
January, 1942 (App. 34). 

The years 1941 and 1942 were fairly high years for peti¬ 
tioner with respect to his income. His expected income prob¬ 
ably would be somewhere between $3,506 and $23,000 (App. 
59). 

In June, 1944, petitioner explained the situation with re¬ 
spect to his legal residence and domicile to the Register of 
Wills in connection with another estate case (App. 98, 99). 

Nature of Petitioner’s Law Practice in the District 

The petitioner spends most of his time on cases in which he 
represents out-of-town counsel. A certain amount of his time 
is spent on cases in which he is representing the clients directly 
and a comparatively small amount of time is spent on cases 
which might be described as ordinary District of Columbia 
local law practice (App. 16). His practice in the District has 
been chiefly with the State Department, Justice Department, 
various war agencies, F. E. A.. I. C. C., Securities and Ex¬ 
change Commission (when that Commission was in the Dis¬ 
trict). Federal Power Commission, and numerous other execu¬ 
tive departments and administrative agencies of the Federal 
Government (App. 56). While he has no financial relation¬ 
ship with the Boston law firm at the present time (App. 55), 
from 10% to 30% of petitioner’s practice is referred to him 


by that firm (App. 49). He gets some business from New York 
and a small amount from Maine. He didn’t know at the 
time of the hearing of this case whether or not that portion of 
his practice from Maine was a substantial portion of his 
practice because he hadn’t concluded the case at that time 
(App. 52). From 1939 on there has been an improvement in 
petitioner’s practice (App. 65). As heretofore stated, his 
expected income from his law practice would be somewhere 
between $3506 and $23,000 (App. 59). 

At the time petitioners’ brief was filed in this Court, peti¬ 
tioner still maintained an office in the Investment Building, 
Washington, D. C. (cover of petitioners’ brief). 

Intent 

At the time of the hearing of this case, petitioners’ 150 acre 
tract of land in Maine, which he calls his home, was not being 
actively farmed (App. 42). The land in Maine which peti¬ 
tioner has left probably would not afford him a living; in any 
event, he wouldn’t try to make it do so (App. 57). 

Petitioner was not admitted to the Maine bar until 1943 
(App. 34). 

It was ingrained in petitioner that nobody wanted to be a 
resident of the District, no matter how much time he spent 
here. From his earliest recollection, petitioner heard his father, 
who was a lawyer, explain to many out-of-town lawyers how 
he, the father, continued to maintain his legal voting residence 
in Yonkers, New York, although spending the greater part of 
each year in Washington, living in a large house which he 
owned (the “family home”) (App. 36), and apparently in¬ 
tended to remain in Washington for many years (App. 26. 
27). 

Petitioner doesn’t know when matters will develop so that 
he will “pull up stakes” and not spend any particular time in 
the District. It is his intention in due course, though he can’t 
say when, to return to New England for a much more per- 
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manent sojourn than he can make now. Petitioner says that 
he will go to Maine if there is another depression. He also 
says that he can get ample practice in that State. If it were 
impossible for petitioner to carry on a lucrative practice, he 
would go to Maine (App. 50). 

Petitioner is claiming legal residence and domicile in Wool¬ 
wich, Maine (App. 13). 

In all legal documents which petitioner has executed, in all 
deeds to real estate in Maine, and in all statements in which 
legal residence or domicile had to be given, petitioner has con¬ 
sistently claimed legal residence in Massachusetts, which he 
verily believed to be his legal residence and domicile (App. 
20), although petitioner testified that Woolwich has always 
been his home since 1921 (App. 35). 

STATUTES INVOLVED 

In addition to that part of Section 4(a) of the Act of May 
16, 193S, 52 Stat. 371 (Section 47-2404(a), D. C. Code 1940), 
creating the Board of Tax Appeals for the District of Colum¬ 
bia. which is quoted in the brief for the petitioners, the follow¬ 
ing quoted portions of that section of said statute are involved: 

“* * * Upon such review the court shall have the 
power to affirm, or if the decision of the board is not 
in accordance with law, to modify or reverse the deci¬ 
sion of the board, with or without remanding the case 
for hearing, as justice may require. * * * The findings 
of fact by the board shall have the same effect as a 
finding of fact by an equity court or a verdict of a 


SUMMARY OF ARGUMENT 

1. Petitioners were domiciled in the District of Columbia on 
December 31, 1939, and December 31, 1940, and they were, there¬ 
fore, liable for payment of District income taxes for the calendar 
years 1939 and 1940. 


IL The question of domicile is a question of fact, or 

HI. The question of domicile is a compound question of law 
and fact 

IV. Scope of review. 

A. If the question of domicile is a question of fact, the 
Board's decision on such question should be affirmed 
unless clearly wrong. 

B. If the question of domicile is a mixed question of law 
* and fact, and if the Court is unable to separate the 

elements of the Board's decision so as to identify a clear- 
cut mistake of law, then the Board's decision should 
stand. 

ARGUMENT 

I 

Petitioners were domiciled in the District of Columbia on Dec. 31, 
1939, and Dec 31, 1940, and they were, therefore, liable for 
payment of District income taxes for the calendar years 1939 
and 1940. 

The Board’s opinion (separate from findings of fact and 
conclusions of law) in the case at bar is, we submit, praise¬ 
worthy for its clarity and logic. 

The Board stated., and the respondent hereby concedes, that 
there is no doubt that the petitioners 1 were domiciled in 
Maine during the period 1921-1927. Such a finding is fully 
supported by substantial evidence and no useful purpose 
would be served by any argument on this phase of the case. 

It also appears to be free from doubt that the petitioners 
did not have a fixed and definite intent to return to Maine 
w'hile living in Massachusetts during the period 1930 to JL934, 
and that they were domiciled in the latter state upon their 
arrival in the District of Columbia in the fall of 1934. 

In the fall of 1934, Henry F. Butler had graduated from law- 
school, been admitted to the Bar of Massachusetts, moved to 
Cambridge, Massachusetts, and had embarked upon a career 

1 It was agreed that the petitioner Estelle K. Butler’s domicile follows that 
of her husband, petitioner Henry F. Butler (App. 21). 
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as a lawyer in Boston. In 1931, he began to vote and to pay 
income taxes in that state, and he continued to do both acts 
during the entire period of his practice of law in Boston. These 
facts are significant, and, it is submitted, conclusively establish 
the fact that Henry F. Butler became domiciled in Massa¬ 
chusetts during that period of time and was so domiciled when 
he came to the District in 1934. 

' Petitioners’ statements on pages 2S and 29 of their brief to 
the contrary notwithstanding, the right to vote in Massa¬ 
chusetts is predicated on domicile. In Ch. 1, Section I, Article 
IX of the Constitution of Massachusetts (Declaration of 
Rights of the Inhabitants of the Commonwealth) it is de¬ 
clared that: 

“All elections ought to be free; and all the in¬ 
habitants of this commonwealth, having such qualifi¬ 
cations as they shall establish by their frame of gov¬ 
ernment. have an equal right to elect officers, and to 
be elected, for public employments.” 2 

In Ch. 1. Section II. Article II of said Constitution, it is stated, 
inter alia: 

“* * * And to remove all doubts concerning the 
meaning of the word ‘inhabitant’ in this constitution, 
every person shall be considered as an inhabitant, for 
the purpose of electing and being elected into any 
office, or place within this state, in that town, dis¬ 
trict or plantation where he dwelleth, or hath his 
home.” 3 

« 

It appears that all doubt concerning the meaning of the 
word “inhabitant” and, indeed, any doubt concerning the 
right to vote in Massachusetts was resolved in Opinion of the 
Justices to the House of Representatives (1877), 122 Mass. 
594, 597, where it is explained that: 

2 See General Laws of Massachusetts (Tercentenary Ed., 1932), page 25. 

2 Id., page 32. 



1 “By the third article of amendment of the Con¬ 

stitution, adopted in 1820, the right of voting for 
Governor, Lieutenant-governor, senators and repre- 
r sentatives was limited to ‘every male citizen of 

twenty-one years of age and upwards (except paupers 
i and persons under guardianship) who shall have re- 

\ sided within the Commonwealth one year, and with¬ 

in the town or district in which he may claim a right 
to vote, six calendar months next preceding any elec- 
> tion,’ arid shall have paid a state or county tax as¬ 

sessed upon him within two years in any town or dis¬ 
trict of the Commonwealth. This amendment, by 
, substituting for ‘inhabitant’ the more precise word 

‘citizen,’ in defining the qualification of the voter at 
the time of the election, and the more comprehensive 
word ‘residing,’ in describing his condition for a pre¬ 
vious period, manifests the intention of the conven¬ 
tion in framing the amendment, and of the people in 
adopting it, to have been that, while citizenship 
should be a necessary qualification of every voter at 
the time of casting his vote, domicil only should be re¬ 
quired to prepare him for the exercise of that privi¬ 
lege. The practical construction, in accordance with 
this view, has been to allow foreigners, having paid 
the requisite tax, and having had a domicil within 
the town and the Commonwealth respectively jor the 
times specified , and having been naturalized at any 
' time before an election, to vote thereat.” (Italics 

supplied.) 


> And, on page 599, it is stated: 

“Upon a review of all the provisions of the Con¬ 
stitution and of the various amendments thereof, and 
applying the rules of construction laid down in the 
opinion of the justices in 1811, and already quoted, 
» our conclusion is, that the word ‘inhabitant’ is used, 

throughout the tweny-first article of amendment, in 
. its larger and more popular sense, as implying domicil 
I only, and not citizenship; and that the .clause in this 

amendment which requires that every representative 
shall have been an inhabitant of the district for a 
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year before his election, like that clause of the third 
amendment which requires each voter to have resided 
within the Commonwealth for a year and within the 
district for six months, is. satisfied by having had a 
domicil for the prescribed period; * * (Italics 
supplied.) 

See also Dillaway v. Burton (1926) 153 N. E. 13., 256 Mass. 
56S. 

The Massachusetts income tax law was imposed upon in¬ 
habitants of the Commonwealth. 4 And the word “inhabitant” 
as used in the tax statute is synonymous with the word 
“domiciliary". In Ness v. Commissioner of Corporations and 
Taxation, 279 Mass. 369, 373, 181 X. E. 178, ISO. the Supreme 
Judicial Court of Massachusetts stated: 

“To be an ‘inhabitant’ of the Commonwealth with¬ 
in the meaning of the income-tax statute, is equival¬ 
ent to being domiciled therein. This interpretation 
of the statute was assumed without discussion in 
Feehan v. Tax Commissioner, 237 Mass. 169, 129 
X*. E. 292. and in Cotnmonwealth v. Bogigian, 265 
Mass. 531, 164 X. E. 472. * * *” 

Henry F. Butler, as a lawyer, knew that he would not be 
entitled to vote in, or be required to pay income taxes to, 
Massachusetts if he were not domiciled in that state. He 
lived, practiced law. voted and paid income taxes in Massa¬ 
chusetts, and. as he believed (App. 15). he was, in contempla¬ 
tion of Massachusetts law and the generally accepted concept 
of the law of domicile, a legal resident and domiciliary of 
Massachusetts while practicing law in Boston prior to moving 
to the District. And having become domiciled in Massa¬ 
chusetts, he ceased to be domiciled in Maine since it is ele¬ 
mentary that a person may have but one domicile at a time. 5 

• 

4 General Laws of Massachusetts (Tercentenary Ed., 1932), Ch. 62. Sections 
1. 5. 

5 The Conflict of Laics, Beale (1935 Ed.) Vol. 1. Section 112. 



In their petition to the Board, filed August 4, 1943 (App. 
128), the petitioners stated that they are “presently doraici- 
liaries and legal residents of Woolwich, Maine’’ and aver that 
they “have at all times from 1921 through the present time 
been domiciled either in Woolwich, Maine, or Cambridge, 
Massachusetts.” 

It is the position of the respondent that the petitioners 
could not have been domiciled in either of those two places on 
December 31, 1939, or on December 31, 1940. 

Henry F. Butler testified that he expects and intends 
eventually to return to, and permanently live in Maine (App. 
20). Conversely, he does not expect or intend to return to, 
and live permanently in Massachusetts, although he testified 
that he does expect in certain circumstances to return to and 
practice in Massachusetts. Since he has not had since coming 
to the District in 1934, and does not now have, a fixed and 
definite intent to return to Massachusetts to live, be could not 
have retained his domicile in that state. District of Columbia 
v. Murphy, 314 U. S. 441, 454. 

Neither could Henry F. Butler have been domiciled in 
Maine on the critical dates, since having ceased to be domiciled 
in Maine while domiciled in Massachusetts, it would be neces¬ 
sary for him to have reacquired domicile in Maine and this he 
hasn’t done. To acquire a new domicile or reacquire a former 
domicile, it is essential not only that the person be physically 
present at the place but that he have the present intent to 
remain and make his home in such place, for as the Supreme 
Court stated in Texas v. Florida , 306 U. S. 398, 424: 

“Residence in fact, coupled with the purpose to 
make the place of residence one’s home, are the es¬ 
sential elements of domicile. * * *” 

See also Swift & Co. v. Lkklider, 7 F. (2d) 19, 20; Kennan on 
Residence and Domicile (1934), § 100, pp. 209, 210. And 
Henry F. Butler did not have the intent to remain and make 
his home in Maine when he stopped there in 1934 to join his 


20 


wife in corning to the District to live and he has had no such 
intent on any of his visits there since. 

Henry F. Butler, having disposed of the larger portion of 
his land in Maine, and certainly the only portion thereof cap¬ 
able of being successfully farmed, does not intend, as he testi¬ 
fied, to go to Maine and try to make a living from the land he 
still has left. And. as pointed out by the Board, it is unlikely 
that he will, without the occurrence of some now unforeseen 
economic or other catastrophe, go to Maine and there begin a 
new law practice. He is now 49 or 50 years of age and having 
succeeded to the practice of his father which was acquired 
over a period of almost a quarter of a eentury, and now en¬ 
joying a substantial income from his governmental practice 
in the District, is not likely to abandon such practice for the 
obvious uncertainty of a small town or rural practice. 

Neither petitioners’ statements concerning their intent nor 
their actual intent with respect to acquiring, retaining, or not 
acquiring domicile in one place or another, results in the 
acquisition, retention, or non-acquisition of domicile for 

“* * * While one’s statements may supply evidence 
of the intention requisite to establish domicile at a 
given place of residence, they cannot supply the fact 
of residence there; * * 

and 

“* # * When one intends the facts to which the law 
attaches consequences, he must abide the conse¬ 
quences whether intended or not. * * *” Texas v. 
Florida, supra, p. 425. 

Petitioner’s conception of legal residence or domicile as a 
mental state whereby he could obtain certain political privi¬ 
leges such as voting by merely claiming that he was a legal 
resident or domiciliary of first one state and then another and 
then the first again does not weigh against the conclusion that 
his domicile was on the critical dates involved, and, indeed, is 
now the District of Columbia. Cf. Texas v. Florida, supra. 



The question of domicile is a question of fact 

In District of Columbia v. Murphy, 314 U. S. 441, 455, the 
Supreme Court stated that: 

“Cases falling clearly within such broad rules aside, 
the question of domicile is a difficult one of fact to be 
settled only by a realistic and conscientious review 
of the many relevant (and frequently conflicting) 
indicia of where a man’s home is and according to 
the established modes of proof.” (Italics in line 2 
supplied.) 

• 

To the same effect are Williams v. The State of North Caro- 
Una, —L. W.—decided May 21.1945; North Yarmouth v. West 
Gardiner, 58 Me. Reports 207, 216; Bulkley v. Inhabitants, of 
Williamstown, 69 Mass. (3 Gray) 493, 495 (1S55); Lowenthal- 
v. Mandell (1936), 125 Fla. 685, 170 So. 169, 174; Squire v. 
Vazques et al., 52 Ga. App. 712, 1S4 S. E. 629, 630; Denny v. 
Searles, 150 Va. 701. 143 S. E. 4S4, 493; in Re. Curtiss' Will, 
250 X. Y. S. 146, 140 Misc. Rep. 185; Pignatelli v. Pignatelli, 
S X. Y. S. (2d) 10, 169 Misc. 534; in Re. Brown's Will, 233 
X. Y. S. 145, 133 Misc. 457; Kroehnke v. Gold Creek Mining 
Co., 102 Mont. 21, 55 P. (2d) 678, 679; Graves v. City of 
Georgetown, 154 Ky. 207, 157 S. W. 33; State v. Wiley, 349 
Mo. 239, 160 S. W. (2d) 677; Foss v. Foss, 105 Conn. 502, 136 
A. 98; Beecher v. Commoji Council of Detroit, 114 Mich. 228, 
72 X. W. 206; in re. Crane's Estate, 205 Mich. 673, 172 X. W. 
584. 5S7; Petition of Knauer, 287 Pa. 115. 134 A. 463. 465; 
Burke v. Burke, 119 Okla. 254, 249 P. 1110, 1111, quoting from 
Strathmann v. Kinkelaar, 105 Okla. 290, 233 P. 215, 217; Mid- 
Continent Pipe Line Co. v. Whiteley (CCA-10, 1940), 116 F. 
(2d) 871. 874; Rucker v. Bolles, 80 F. 504. 25 CCA 600. 
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The leading text writers on the question also seem to be in 
agreement that the question of domicile is one of fact. See 
Dicey, Conflict of Laws, 5th Ed., pp. 66 and 68; Farnsworth 
“Domicil of Choice —‘ Fact’ or ‘Law’?”, The Law Quarterly 
Review. July, 1943, Vol. 59, No. 235. p. 219; and Beale, Con¬ 
flict of Laivs, Sec. 15.1, Vol. 1, p. 131 where it is stated, inter 
alia, that 

“The determination of a domicile of choice involves 
the determination of questions of fact and parti¬ 
cularly the fact of intention, always a difficult fact to 
determine. The difficulty, however, it must be em¬ 
phasized. is one of fact and not of law, * * 

It is submitted that the question of where a person has his 
domicile or home is certainly no less a question of fact than is 
the question of whether any property he may have is held by 
him primarily for sale to customers in the ordinary course of * 
District of Columbia Income Tax Act,® which this Court held 
to be a question of fact in Real EstaXe Mortgage case, infra. 

Ill 

The question of domicile is a compound question of law and fact. 

In Sweeney v. District of Columbia, 72 App. D. C. 30, 113 
F. (2d) 25, this Court held that “Domicil is a compound of fact 
and law.” 

In Pace v. District of Columbia, 77 U. S. App. D. C. 332, 
135 F. (2d) 249. this Court, citing the Sweeney case held that 

“A domiciliary determination involves a compound 
consideration of fact and law, * * 

6 53 Stat. 1091, Section 47-1506, D. C. Code, 1940. 


his trade or business within the meaning of Seetion 6 of the 



Scope of Review. 

A. Ij the question of domicile is a question of fact, the Board's 
decision on such question should be affirmed unless clearly 
wrong. 

If the question of domicile is a question of fact, then the 
Board’s findings of fact on such question should not be dis¬ 
turbed unless clearly wrong. District of Columbia v. Pace, 320 
U. S. 69S; Real Estate Mortgage & Guaranty Cory. v. District 
of Columbia, 78 U. S. App. D. C. 390, 141 F. (2d) 361. 

Under Section 2(a) of the District of Columbia Income Tax 
Act. 7 the tax is imposed upon the taxable income of every in¬ 
dividual domiciled in the District of Columbia on the last day 
of the taxable year. Thus, there is no question but.that if the 
petitioners were domiciled in the District on the critical dates, 
they are subject to the tax. In other words, there is no ques¬ 
tion of the applicable law, and where there is no question con¬ 
cerning the applicable law and the conflict concerns only the 
facts, the Board’s determination is conclusive if supported by 
substantial evidence. Sweeney v. District of Columbia, supra. 

In this connection, it is respectfully submitted that the 
Board’s findings of fact in this case are supported by sub¬ 
stantial evidence, are correct, and therefore should not be 
disturbed. 


B. If the question of domicile is a mixed question of law and 
fact, and if the Court is unable to separate the elements of 
the Board's decision so as, to identify a clear-cut mistake 
of law, then the Board's decision should stand. 

% 

The statutory provision for review of decisions of the Tax 
Court of the United States, 8 which was involved in Dobson v. 


7 53 Stat. 10S7. Section 47-1502(a), D. C. Code 1940. 

8 Revenue Act of 1926, Sec. i003(b), 44 Stat. 9,10, now Internal Revenue Code, 
Sec. 1141(c)(1). 


i 
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Commissioner, 320 U. S. 4S9, 494, and Section 4(a) of the 
Act creating the Board of Tax Appeals for the District of 
Columbia 1 ' are identical in that each provides that the review¬ 
ing courts shall have power to affirm or, if the decision of the 
Board is not in accordance with law, to modify or to reverse 
the decision of the Board or Tax Court. It is true, of course, 
that the District Act goes further and an apparently unsuc¬ 
cessful attempt is made to define the effect to be given on re¬ 
view to findings of fact of the Board. District of Columbia v. 

» 

Pace, supra. 

The respondent is aware of the holding of the Supreme 
Court in the Pace case that this Court has power to review 
decisions of the Board as under the equity practice in which 
the whole case, both facts and law, are open for consideration 
on review, subject to the rule that findings of fact are treated 
as presumptively correct and are accepted unless clearly 
wrong. But where, as in the case at bar if the question of 
domicile is a mixed question of law and fact, the Court cannot 
separate the elements of the decision of the Board so as to 
identify a clear-cut mistake of law, it would appear that the 
decision of the Board should stand if it has warrant in the 
record and a reasonable basis in the law. Dobson v. Commis¬ 
sioner, supra. The difference between the scope of review in 
the Federal and District laws relates to “findings of fact” and 
there would appear to be no reason for not applying the rule 
iii the Dobson case to mixed questions of law and fact. The 
statement of the Supreme Court in the Pace case that it was 
“not called upon to separate factual from legal grounds of deci¬ 
sion and to determine if reversal of the Board of Tax Appeals 
by the Court of Appeals could stand on questions of law 
alone,” appears to lend support to this contention. 


9 52 Stat. 371, Section 47-2404(a), D. C. Code 1940. 



CONCLUSION 


The Board’s decision in this case is correct and should be 
affirmed. 


Respectfully submitted, 


Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C. 
Harry L. Walker, • 

Assistant Corporation Counsel, D. C., 
Attorneys for the Respondent, 

District Building. 







